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Overview

Description

When considering problems of unequal distribution in the global economy we often assume it 
is the state’s role to regulate economic actors so as to resolve them. In reality, however, the 
economy is regulated, or governed, by a variety of actors – including the states, corporations, 
international NGOs and labor unions and many others. In this stream we will examine the 
complex, dynamic and sometimes competitive ways in which these various rule-makers or 
"normative agents" operate, with a South Asian case study focus.
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For 40 years or more, corporate law scholars the world over have focused on issues of 
'corporate governance' understood as the study of the rules concerning the internal allocation of 
power and decision-making authority among shareholders and managers in a single firm, and its 
global corollary 'comparative corporate governance' focused on the impact of domestic 
corporate governance rules on share ownership patterns in different countries. 1 Scholars of 
corporate law and development, in tum, have focused on whether there are 'best practice' 
corporate governance rules that are more conducive to the promotion of national champions, or 
the proliferation of small and medium sized businesses, or the attraction of foreign direct 
investment, or the promotion of the productive efficiency of individual domestic firms or that 
increase the efficiency of domestic capital markets.2 

While these issues are important ones, additional areas of inquiry are required to 
understand the relationships among firms, corporate law and development under current 
conditions of capitalist production. In particular, we will need to move beyond the study of the 
internal governance of individual firms and the impact of different corporate law rules on share 
ownership patterns in two ways. First, will need to study the institutions and practices that 
govern relations between firms engaged in geographically dispersed and legally disaggregated 
networks of value generation, production and distribution, often referred to as 'global commodity 
chains' or 'global value chains'. Second, we will need to study the ways in which this form of 
capitalism impacts relations among firms and states as individual firms and the chain as a whole 
navigate and transform the multiple states, regulators and legal regimes with which they interact 
in the pursuit of their business objectives. In other words, if corporate law and development 
scholars are to contribute meaningfully to theoretical and policy debates about the role of 
corporate law in fostering economic growth or reducing income inequality, we must take up 

I For a representative example of this tradition of corporate governance scholarship, see Frank Easterbrook and 
Daniel Fischel, The Economic Structure of Corporate Law (Harvard 1991). For a representative example of the 
comparative corporate governance tradition, see Ranier Kraakman, et al, The Anatomy of Corporate Law: A 
Comparative Functional Approach (OUP 2009). 
2 See eg, Peter Gourevitch, 'Corporate Governance: Global Markets, National Politics' in Miles Kahler and David 
Lake (eds), Governance in a Global Economy: Political Authority in Transition (Princeton 2003) 305-31; Ajit 
Singh, 'The New International Financial Architecture, Corporate Governance and Competition in Emerging 
Markets: Empirical Anomalies and PoUcy Issues' in Ha-Joon Chang (ed), Rethinking Development Economics 
(Anthem 2003) 377-402. 
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systemic governance among firms in value chains and broaden our notions of political economy 
to encompass the multiplicity of firm/state relations that global value chains entail.3 

* * * 

To explore how a focus on systemic governance among firms and firm/state relations 
might be brought to bear in a contemporary context, I consider the recent spate of catastrophic 
incidents in textile factories in Bangladesh. 4 Well over a thousand workers, mostly poor women, 
have been killed and many more have been injured working in textile factories linked to the 
global economy through mostly contractual networks of legally independent firms. While the 
development policy, corporate law and economic circumstances of the Bangladeshi textile 
industry are in some sense unique, the legal arrangements and institutional forms that link 
Bangladeshi textile manufacturers to global markets are not. For this reason, I use the events in 
Bangladesh not as a case study but rather as a conceptual hypothetical for thinking about how the 
methodological shifts I advocate here might enrich corporate law scholarship in general and 
corporate law and development scholarship in particular. 

One reason the traditional corporate law focus on 'best practice' domestic corporate 
governance rules for domestic firms is problematic is that for many firms in many countries the 
most important corporate law and business regulation shaping business practice and growth in 
those countries may not be domestic law. 

Let us imagine that most textile factories in Bangladesh are domestically incorporated 
firms owned by families or family groups or wholly-owned subsidiaries of foreign multinational 
firms. In the case of domestic family businesses, local corporate governance rules would apply to 
corporate decision-making and shareholder protections. With regard to foreign parent companies 
and their local subsidiaries, decision making with regard to important questions of economic 
policy, risk management and business conduct would be taken at or directed from the foreign 
parent level. In such circumstances, the corporate governance rules of the parent's home country 
would be most important for determining the business practices of the local Bangladeshi 
subsidiary. 

3 The study of the relation within and among firms and between the firm and state has been a focus of study among 
scholars of political economy for some time. For a brief history of this tradition, see Robert Gilpin, Global Political 
Economy: Understanding the International Economic Order (Princeton 2001) 278-300. For a brief history of the 
development of scholarship focused on the relations among firms in 'global commodity chains', see Jennifer Bair, 
'Global Capitalism and Commodity Chains: Looking Back, Going Forward' (2005) 9 Competition & Change 153. 
For an effort to articulate models of systemic governance in global chains without reference to corporate law or 
corporate governance structures, see Gary Gereffi, John Humphrey and Timothy Sturgeon, 'The Governance of 
Global Value Chains' (2005) 12 Rev Intl Pol Econ 78. 
4 For a general discussion of some of these events, see Jim Yardley, ' Justice Elusive in a Bangladesh Factory 
Disaster' New York Times (New York, 30 June 2013) Al ; see also, 'Bangladesh Building Collapse: In Pictures' The 
Guardian (London, 24 April 2013) <www.theguardian.com/world/gallery/2013/apr/24/bangladesh> accessed 21 
September 2014. 
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While textile firms in Bangladesh (whether owned domestically or by foreign firms) are 
subject to Bangladeshi labor law, building codes and workplace safety regulations, competitive 
counter-pressures from foreign multinational purchasers of Bangladeshi textiles and Bangladeshi 
development policy favoring domestic textile manufacturers have encouraged aggressive and 
dangerous business practices by Bangladeshi factory owners and a culture of bribery and lax 
enforcement of labor rights and factory building codes by Bangladeshi regulators. These 
competitive pressures are created in part by major wholesale purchasers of Bangladeshi textiles 
(the H&Ms and the Walmarts and the Gaps and the Carrefours) all firms governed by the 
corporate law and business regulation of their home jurisdictions and connected to Bangladeshi 
suppliers via supply contracts, often through multiple subcontractors and intermediaries. To the 
extent these foreign purchaser firms are concerned with economic or brand risk generated by the 
business practices of their Bangladeshi suppliers, they may seek to shape those business practices 
in part through their supply contracts with Bangladeshi firms, with intermediate subcontractor 
firms or both. In practical terms, this network of contracts may have more impact on the business 
behavior and practices of Bangladeshi textile firms than the corporate law and the business 
regulation by the Bangladeshi state. Moreover, the regulatory and enforcement behavior of 
Bangladeshi public officials may itself be shaped by the business terms set by foreign buyers in 
supply contacts on the one hand, and anticipation of the behavior of regulators in competing 
textile producing states and its effect on the competitive advantage of Bangladeshi suppliers on 
the other. 

Thus, even if it were possible to link Bangladeshi corporate governance rules and 
business regulations to worthy development goals such as enhanced small and medium-sized 
business development, family entrepreneurship and individual firm profitability through, among 
other things, wage suppression and low cost production in the domestic textile industry, the 
business practices and behavior of Bangladeshi textile firms are also a product of foreign 
corporate law rules and business practices that even 'best practice' domestic corporate law rules 
would be unlikely to change. For example, even imagining that local Bangladeshi corporate law 
was an important influence on the operation of some Bangladeshi textile firms, 'best practice' 
fiduciary duty protection for shareholders to police management malfeasance by Bangladeshi 
managers would be unlikely to induce management to pay greater attention to plant safety or 
worker protection because the family shareholder beneficiaries of the rules would likely also be 
the ones setting company policy concerning the working and building conditions in the textile 
plants. Wage and hour rules or workplace safety standards set in supply contracts may have more 
effect on Bangladeshi textile firms than national labor or building regulation if the economic risk 
of losing access to the supply chain of a global purchaser is greater than the cost of non
compliance with Bangladeshi rules. 

In sum, business practice, both locally and globally, is to a large extent a function of 
relations between firms that are themselves subject to the corporate law and business regulation 
of multiple jurisdictions-conditions that the study of the domestic corporate governance rules 
and their impact on management and capital structure of individual firms does not begin to 
capture. 

This leads to a second point. Under current conditions of widely geographically disbursed 
and disaggregated production through loosely, usually contractually-related networks of firms, 
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the traditional focus in corporate law and development studies on individual firm governance, 
domestic firm efficiency and forward and backward linkages among domestic firms may be 
insufficient to guide the formulation of effective development policy. To the extent that the 
production and distribution of goods and services globally is organized through global 
production networks or value chains and the goal of national development policy is to secure and 
sustain development gains for the national economy, development policy would seem to require 
at least three considerations in addition to the classical challenges of building the capacity to 
produce commodities, goods and/or services that can be sold outside the domestic market. First, 
there is a need to find ways for domestic firms to gain access to relevant global value chains, 
preferably relatively stable and economically significant ones. Second, policies might be geared 
to developing legal and institutional mechanisms to manage ' systemic chain governance' and 
' systemic efficiency' rather than or in addition to mechanisms that increase efficiency of 
individual firms. Third, innovation is required to develop strategies for local firms to capture 
more of the economic surplus from the value chains in which they participate by securing control 
or dominance over some important aspect of the chain, either through governance techniques or 
upgrading the role of domestic firms in value creation in chain systems. In such circumstances, 
the corporate governance issues in question are not, or not only, the legal arrangements for best 
organizing individual firm governance, but what legal arrangements might be structuring the 
systemic governance of value chains and whether different legal arrangements might lead to 
better outcomes with respect to more equitable distribution of gains among firms in the chain, as 
well as governance tools that might better ameliorate some of the adverse effects of chain 
production systems--effects such as the dangerous and often deadly conditions for workers in 
Bangladeshi textile firms. 

Looking again to the Bangladesh example, we can see the importance of the study of 
'systemic' governance of value chains both for business firms and for development policy 
planners. Assuming that most Bangladeshi textile firms focused on low cost production are 
highly substitutable with one another (and with competitor firms from other low cost 
jurisdictions), their bargaining power in relation to the rest of the value chain is likely to be 
weak. With prices and business terms driven by large foreign buyers, strong competition 
between Bangladeshi firms for ever-shrinking margins would further weaken the bargaining 
position of Bangladeshi textile firms. Moreover, to the extent these firms depend on foreign 
inputs and foreign design as well as foreign branding and foreign marketing, their ability to 
capture more lucrative parts of the textile/retail chains in which they work and sell would be 
further limited. Thus, while Bangladeshi textile firms have been able to capture a very large 
global market share in textile production, the combined business and development strategy of 
maintaining the market position of low or lowest cost producer leaves them with little clout 
either from a governance perspective or a production perspective to extract more surplus from 
other players in the global value chains in which they are embedded. In such circumstances, 
wage suppression, long working hours and poor or unsafe working conditions may be among the 
few mechanisms through which Bangladeshi textile firms or the Bangladeshi state itself can 
effect profit margins. 

For Bangladesh to enhance its ability to extract surplus from its market share in textiles, 
Bangladeshi firms would need to find ways of taking on more lucrative roles in the value chains 
systems in which they participate. This goal might be achieved through strategies such as 
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assuming higher value and higher skill roles in textile production ( design, pattern-making, piece 
production as well as assembly), or attempting to create stronger product differentiation and 
loyalty among buyers to shift bargaining power in their direction through consolidation with 
other textile firms in Bangladesh or elsewhere, or asserting some governance or coordinating 
function, such as certifying compliance by Bangladeshi firms with purchaser codes of conduct 
and/or international labor standards. All of these strategies would require strengthening 
connections between firm partners in the chain (which likely won't be Bangladeshi firms) rather 
than creating forward and backward linkages with Bangladeshi firms and suppliers as more 
traditional development theory might suggest. While the techniques and strategies for obtaining 
more control over systemic governance of chains and more differentiation and upgrading of the 
roles for domestic firms in the global value chains will vary from industry to industry and value 
chain to value chain, it remains the case that all these strategies require a much more 
sophisticated understanding of the systemic governance mechanisms and business strategies 
among firms in global production networks - once again, areas of exploration that traditional 
corporate law and development approaches to corporate governance do not generally study or 
address. 

In addition to inter-firm relations and systemic governance among firms, corporate law 
and development scholars need a more nuanced account of relations between firms and states. In 
some sense, this subject has received more attention than the other two I have mentioned, though 
mainly within a framework of state autonomy and state capture.5 While neo-liberal development 
theorists have argued for decades the virtues of a 'market' economy driven by private 
investment, export-led growth and limited state participation (whether through ownership or 
regulatory action),6 more heterodox development theorists have asserted that successful 
development states need sufficient autonomy as regulators to be able to steer private power in the 
service of national development goals or at least, in the tradition of the Cardoso School of 
dependent development, to be sufficiently adept at using the limited autonomy they have to 
secure mutually beneficial bargains with corporate interests.7 Once again, the Bangladesh 
example suggests why an approach to governance focused on theorizing the complex relations 
among states and firms is a necessary component for analyzing the role of firms in development 
under conditions of modem capitalism. 

I have already hinted at a broad range of diverse regimes of corporate governance and 
business regulation at play in Bangladesh. The tragedy of the collapse of the Rana Plaza factory 
building killing over 1, 100 workers and responses of various corporate actors and industry 
groups to the tragedy provides a window on some of the complexity of firm/state relations, as 
well as why corporate law and development scholars need to engage with this complexity if they 
are to understand or impact the role of firms in development and inequality. 

5 See eg, Rodney Bruce Hall and Thomas Biersteker (eds), The Emergence of Private Authority in Global 
Governance (CUP 2002); A Claire Cutler, Virginia Haufler and Tony Porter (eds), Private Authority and 
International Affairs (State Univ of New York Press 1999). 
6 See eg, Anne Krueger, Political Economy of Policy Reform in Developing Countries (MIT 1993); Rhys Jenkins, 
'Theoretical Perspectives' in Tom Hewitt, Hazel Johnson and David Wield (eds), Industrialization and Development 
(OUP 1993). 
7 See eg, Alice Amsden, The Rise of the 'Rest ': Challenges to the West from Late-Industrializing Economies (OUP 
2001); Peter Evans, Embedded Autonomy: States and Industrial Transformation (Princeton 1995); Dani Rodrik, One 
Economics, Many Recipes: Globalization, Institutions and Economic Growth (Princeton 2007). 

5 
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Among large global retailers who were customers of the Bangladeshi factories in Rana 
Plaza, three main self-regulatory or 'corporate social responsibility' responses to the tragedy 
emerged. Organized by global labor federations and mostly European retailers, the 'H&M' (or 
European) response advocated for providing money to the Bangladeshi factory owners to help 
fund increased factory safety and to compensate families of injured workers.8 The Walmart (or 
American) approach, which rejected the H&M strategy on the grounds that it compensated 
greedy and unscrupulous factory owners who should bear the costs of factory upgrades, instead 
proposed using a combination of contract conditionality--requiring suppliers to meet certain 
labor and safety standards-- and inspections conducted or supervised by the big retail partners to 
enforce the contractual obligations.9 The final response, he 'Disney' approach, involved large 
companies like Disney pulling their textile manufacturing business out of Bangladesh. 10 

It is worth noting that these diverse responses to the tragic incidents in Bangladeshi 
textile firms by multinational retailer were not legally required. In fact, the organization of the 
textile value chain - contractually among legally independent firms rather than through vertically 
integrated ownership structures of subsidiaries - might have been motivated by an attempt to 
avoid the very brand risk, oversight responsibility and liability costs undertaken by the lead firm 
retailers in the aftermath of the tragedies. Rather than legal responsibility, these actions would 
seem to be the result of market pressure from consumers outraged by the deaths and horrible 
working conditions of Bangladeshi workers and labor pressure, at least in those European states 
where more corporatist labor regimes are in operation. At the same time, it was also consumer 
pressure brought to bear on these same multinational retailers that led them to demand ever 
higher production quality and quantity at ever lower cost from their Bangladeshi suppliers. That 
pressure in turn led to the lack of labor law and building code enforcement by the Bangladeshi 
state and the price competition among Bangladeshi factories and other potential low cost 
suppliers that, in turn, may have led to unscrupulous business practices of the owners of the 
textile factories in Bangladesh. In other words, consumer outrage over unconscionable wages 
and working conditions pushed in the direction of a corporate social responsibility agenda while 
consumer demand for constantly new fashions at bargain basement prices undermined efforts to 
achieve higher wages and better working conditions in the factories. The point is not to shift 
responsibility for working conditions in Bangladesh from firms to consumers, but rather to 
suggest that the dynamics and pressures among and within firms and among consumers who are 
not all able or willing to make purchasing decisions on ethical as opposed to price grounds are 
much more complex than they might at frrst appear. 

The Bangladeshi state reacted to the private initiatives by large retailers with promises of 
increased enforcement of its building codes and revisions to its labor laws, in principle to 
facilitate worker organizing and collective bargaining, though many NGOs and labor 
organizations analysing the reforms have suggested that the regulatory revisions did very little to 

8 See The Bangladesh Accord <www.bangladeshaccord.org> accessed 22 September 2014 
9 See eg, Steven Greenhouse and Stephanie Clifford, ' U.S. Retailers Plan for Safety at Factories' New York Times 
(New York, 11 July 2013) Bl 
10 See eg, Steven Greenhouse 'Some Retailers Reth ink Role in Bangladesh' New York Times (New York, 2 May 
2013) Al 
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change the status quo for textile workers in Bangladesh and in some cases made things worse. 11 

One challenge for Bangladesh with respect to labor reform is the fact that improving labor 
conditions through increased safety and building regulations would seem to work at cross
purposes with Bangladeshi development policy of retaining low cost producer advantage in 
textiles. Add to that market pressure from other states competing for business from large foreign 
buyers of low cost textiles in part through suppression of labor rights and costs. Finally, 
Bangladesh faces political challenge of resisting the power of the now entrenched textile factory 
owner elites created in part through the success of Bangladesh's industrialization strategy 
focused on textile production. 12 In a certain sense then, the cross-cutting pressures on the 
Bangladeshi state that might undermine its will or ability to improve labor conditions in textile 
factories are similar to the bidirectional forces of consumer pressure on firms both toward and 
away from corporate responsibility for labor conditions in global textile value chains. 13 

To complicate matters further, at the transnational level, the United States suspended its 
special tariff treatment of Bangladeshi textiles under the Generalized System of Preferences due 
to Bangladesh's failure to enforce internationally recognized labor rights and protections and the 
EU threatened to follow suit. 14 Meanwhile, US government procurement policy requires ' lowest 
cost suppliers' resulting in significant price pressure on and purchases from the very same 
Bangladeshi textile suppliers, even as the US government chastises the Bangladeshi state for its 
labor practices. 15 

In such complex circumstances, the paradigm of state capture and state autonomy is 
simply inadequate to the task of either describing or resolving the play of forces or actors 
responsible for working conditions in Bangladeshi textile factories. Moreover, even if the deadly 
working conditions are conceived as some type of regulatory failure, it is very difficult to tell 
whose failure. Who is being regulated by whom and how? What is public and what is private 
regulation, or what is local and what is global regulation? It might be comforting to assume that 
the circumstances at work in Bangladesh are unique, but my argument is that the complexity and 
ambiguity evidenced by the multiple regimes and political and economic forces shaping 
production, consumption and distribution of Bangladeshi textiles is not exceptional. Rather, the 
Bangladesh I am narrating here provides a window for seeing what we face in understanding and 
theorizing the structure and operation of the global economic and regulatory order in general. 

11 See eg, Steven Greenhouse, 'Under Pressure, Bangladesh Adopts New Labor Law' New York Times (New York, 
17 July 2013) A6 
12 See eg, Jim Yardley, 'Garment Trade Wields Power in Bangladesh' New York Times (New York, 25 July 2013) 
Al 
13 For a discussion of similar dynamics in the consumer electronics value chain, see Richard Locke, 'Can Global 
Brands Create Just Supply Chains? A Forum on Corporate Responsibility for Factory Workers' (2013) Boston 

Review <www.bostonreview.net/BR38.3/ndf_richard _Iocke _global_ brands _labor justice.php> accessed 21 

September 2014 

14 Katrina Sokou and Howard Schneider, 'U.S. Suspends Bangladesh' s Trade Privileges Due to Labor Concerns ' 
Washington Post (Washington, DC, 27 June 2013) <www.washingtonpost.com/business/economy/us-to-suspend
trade-privileges-with-bangladesh/2013/06/27 /16171 f08-df3d- l le2-963a-72d740e88c 12 _ story.html> accessed 21 
September 2014 
15 See eg, Ian Urbina, 'Buying Oversees Clothing, U.S. Flouts its Own Advice ' New York Times (New York 23 
December 2013) Al 
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ABSTRACT 

Why do companies choose the private labour regulations that they do? Schol
ars know plenty about why companies might accept private regulators to 
oversee and protect labour standards. But they know very little about why 
companies choose one rather than another private regulatory approach when 
several are available, differing in terms of stringency. This paper explores the 
conditions under which companies in the clothing industry choose private 
labour-standards regulation with more rather than less stringent regulation . 
It does so based on qualitative and quantitative analysis of clothing compa
nies in Europe. It argues that business preference for more stringent private 
labour regulation is positively affected by societal pressure, and that this 
societal pressure is predominantly orchestrated by activist groups. This not 
only entails campaigns, but also can be a combination of public and informal 
efforts to influence companies, together with pressures from consumers and 
media. This research also shows that national and industrial factors play a 
role. In particular, the position of the firm in the value chain and its distance 
to consumers and manufacturers affect preference for more or less stringent 
private regulation. Societal pressure is therefore important but not the only 
source of business preferences for private regulation. 
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FRANSEN AND BURGOON: A MARKET FOR WORKER RIGHTS 

PRIVATE LABOUR REGULATION IN THE GLOBAL 
ECONOMY 

Private regulation: institutional supply, demand 
and regulatory outcome 

In the absence of world government, global economic regulation tradition
ally relies on voluntary participation of relevant parties and non-coercive 
enforcement mechanisms (Abbott and Snidal, 2000). While more produc
tion is being organized across borders, most states lack the capacity to 
regulate beyond the domestic realm and do not succeed in collectively 
agreeing upon enforceable rules in international organizations. Moreover, 
some states (especially in the Global South) lack the capacity to regulate 
at home. While demand for fairly produced goods increases in the Global 
North, voluntary regulation to deal with social and environmental in
justices related to global production is encouraged by both international 
organizations and the pressure of non-governmental activist campaigns 
(Graham and Woods, 2007: 6-9). 

To analyse the effectiveness of these private regulatory activities to deal 
with social conditions of production, many studies have focused either 
on specific qualities of rules and regulatory procedures (O'Rourke, 2006; 
Esbenshade, 2004) or on the question of whether there is a business case 
for voluntary engagement with such regulation (Vogel, 2005). We con
cur with Mattli and Woods (2009: 12- 17) that it is preferable to combine 
both lines of investigation in gauging the significance of regulation. High
quality regulation, after all, is of little significance to the issue it seeks 
to address if it is hardly applied. Similarly, widely adopted regulation 
that lacks significant quality may not be effective either. Focusing on both 
institutional supply of and demand for global rules produces an overall 
'regulatory outcome', depicting both the quality of available regulation 
and the extent of its uptake and application. This outcome can first be 
described using appropriate yardsticks of particular regulatory qualities 
of dominant regulatory organizations, such as degree of standards, orga
nization of governance, specificity of implementation and transparency of 
enforcement procedures (cf. MacDonald and Marshall, 2010; Kolk et al., 
1999). Second, it is possible to explain regulatory outcomes by analysing 
private-party (i.e. business) choices for specific regulatory organizations 
that lead to overall demand for regulation. Before doing so, we briefly 
introduce the regulatory organizations focused on working conditions in 
clothing production. 

Private labour regulation in clothing production chains 

The characteristics of production and trade in the clothing sector have 
been the subject of extensive study by scholars of global value chains (Bair, 
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REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

2005). The clothing industry is highly dependent on seasonal and fashion 
change, creating constant pressure for brands and retailers to adapt their 
offers. This stimulates lead firms to rely on differentiated suppliers who 
regularly receive large orders with tight deadlines. These suppliers are 
often run by a handful of managers overseeing a large group of low-skilled 
manufacturing workers, often females and migrants working long hours 
and overtime to meet deadlines. Studies emphasize that these specific 
industrial characteristics often stimulate excessive overtime, abuse and 
suppression of labour representation (Ross, 2004). Labour abuse has for 
instance been identified at the bottom of the clothing chain in informal 
workplaces in India and in large Chinese factories that are managed using 
quasi-military techniques (Auret and Barrientos, 2001; Chen et al., 1999). 
Purposeful neglect and/ or incapacity hinder enforced public regulation of 
labour standards by export-focused national governments (Merk, 2007). 

At the time of writing, six private regulatory organizations compete 
for support of European clothing firms. Activists were involved in the 
development and governance of a first generation of organizations: the 
Fair Wear Foundation (FWF), Fair Labor Association (FLA), Social Ac
countability International (SAI) and the Ethical Trading Initiative (ETI). 
Accordingly, these organizations are called multi-stakeholder initiatives. A 
second generation of organizations - Initiative Clause Sociale (JCS) and 
Business Social Compliance Initiative (BSCI) - were developed and gov
erned by corporations only. Table 1 describes the general characteristics of 
these organizations.3 

The six organizations all align groups of businesses and their buying 
power towards a common approach to regulatory standards thought by 
their participants and many stakeholders to produce effective implemen
tation of the labour standards on which member firms and their affiliates 
have agreed. In doing so, the organizations also facilitate implementa
tion and review of compliance by external parties. But the organizations 
substantially differ in their specific policies. Early accounts of these orga
nizations expressed hope that their approaches might converge towards 
a best-practice regulation (Elliott and Freeman, 2003: 62-9; Sabel et al., 
2000). This convergence has so far failed to take place, however, leaving 
significant differences in the regulations to which participants adhere. 

Private labour regulation and stringency 

We consider these differences in the institutional supply of private labour 
regulation by looking at the stringency of the regulatory approaches, 
following previous accounts of private labour regulation (Rodriguez
Garavito, 2005). We assess stringency as a combination of the degree of 
labour standards adopted (cf. O'Rourke, 2006; JO-IN, 2006); the specificity 
of prescribed implementation and enforcement procedures (cf. Kolk et al., 
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REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

1999; McDermott and Cashore, 2008); and the degree to which organiza
tions allow for review by key stakeholder groups (cf. Esbenshade, 2004; 
Rodriguez-Garavito, 2005). All three are judged in light of policy condi
tions at the time the analysed firms started to support these organizations, 
after 2001. By doing so, we are sensitive to how labour regulation is an 
intervention characterized by power asymmetries (between workers and 
employers), and to how private regulation can mean rule-takers are rule
makers. The implication is that a private regulatory set-up can enhance or 
counter power asymmetries between actors being regulated, not only by 
the standards set but also by awarding or denying specific groups a role 
in regulation (Auret and Barrientos, 2001). Leaving regulation largely to 
business actors can spell a danger of self-regulation. Conversely, award
ing regulatory roles to societal groups means that both a watchdog and an 
empowerment element are built into the regulatory system. 

For degree of labour standards, our measure includes four components: 
the comprehensiveness of the standard (narrow to broad), the degree to 
which a standard's requirements are formulated in discretionary terms 
(lax to stringent), the specificity of the content of the standard (unspecific 
to specific), and the reference to codification of labour standards. Compre
hensiveness is measured by how much the standard covers worker rights 
in five categories: employment, training, working conditions, industrial 
relations and force (following Kolk et al., 1999). For references to other 
labour standards, we score from no specific reference (low) to referencing 
International Labour Organization (ILO) core conventions (high). In the 
overall measurement, proportionally extra emphasis is laid on levels of 
standards, specificity and worker organization, with scores possible from 
zero to 33. 

Specificity of implementation is assessed through four categories: ap
pearance of ten categories of policy tools guiding implementation (includ
ing amongst others a standing organization with governance structure, 
a procedure for evaluation of membership company performance and a 
system for remediation and corrective action); the scope of requirements 
(applicable to factory level, a specific supplier or the whole supply chain); 
the degree to which implementation requirements are discretionary; and 
the specificity of implementation policies. 

The measurement of these four indicators charts degree of implemen
tation specificity, with proportional weight for elaboration of implemen
tation policy tools, with scores ranging from zero to 21. This weighing 
reflects expectations that more institutionalized and codified implementa
tion policies shape behaviour of regulated actors more than do less specific 
policies. 

Finally, the degree of control of regulation exercised by business or soci
etal parties is measured on four dimensions: decision-making and gover
nance within the organization; monitoring of performance at factory sites; 
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FRANSEN AND BURGOON: A MARKET FOR WORKER RIGHTS 

review and revision; and information dissemination (in particular of per
formance at factory and corporate level). Combining these four indicators 
gauges degree of control, weighing all four indicators for the role of soci
etal actors with a similar proportional emphasis for inclusion of societal 
actors. Possible scores range from 4 to 40. The primacy of societal-actor 
engagement in this operationalization, as elaborated above, reflects how 
regulation can mitigate power asymmetry and how stakeholders critically 
review regulated actors. 

The three mentioned degrees oflabour standards, implementation speci
ficity and control are added to form the overall stringency of the private 
regulatory organizations (Figure 1).4 In this measurement, differences be
tween multi-stakeholder-governed organizations (FWF, FLA, SAi, ETI) 
versus business-governed organizations (JCS, BSCI) arise because of 
differences in labour standards and control. Differences among multi
stakeholder-governed organizations reflect different degrees of imple
mentation specificity (for lower scores of ETI) and the different control 
regarding monitoring (see the difference between, for instance, SAI and 
FWF). 

The assessment of stringency also relates to so-called supply-chain re
sponsibility (cf. Ethical Corporation Institute (ECI), 2009). This refers to the 
scope of requirements for firms participating in private organizations, re
garding the extent to which firms are responsible for improvements in 
their supply chain and to which buying or supplier firms have finan
cial responsibility for implementation. Companies involved in so-called 
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Figure 1 Stringency scores of private labour regulation. 
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REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

buying firm certification schemes, like FLA and FWF, are responsible for 
monitoring costs and reviewing progress through audits and/ or verifica
tion by societal groups and commit to sharing results with stakeholder 
groups. Meanwhile companies involved in supplier-certification schemes 
like SAI and BSCI are not required to monitor suppliers. Instead, they 
let audit firms monitor suppliers. The set-up of these schemes is adapted 
from certification of, for instance, technical and environmental industry 
standards. These buying companies then leave the cost for external pro
fessional audits and compliance programmes to the suppliers themselves. 
This means that in buying-firm certification schemes, outsourcing com
panies hold the key responsibility. Stakeholder group members in these 
initiatives check performance through their reviewing processes. Supplier
certification schemes push costs and responsibility for compliance down 
the supply chain, keeping control over implementation and information 
in the hands of accredited auditors, buying companies and supplier com
panies. This type of regulation is then less stringent than buying firm 
certification schemes that build in more supply-chain responsibility. 

Case study research on factory-level implementation of labour stan
dards suggests that differences in stringency could have a decisive im
pact on how beneficial regulatory efforts may be for workers. Such has 
been found in a number of studies focused on downstream implications 
for both labour standards and governance of different private regulatory 
programmes (Rodriguez-Garavito, 2005; Kocer and Fransen, 2009). Mean
while, a different strand of research emphasizes that, next to regulatory 
qualities, other aspects of organizing manufacturing may also affect the 
implementation of labour standards (Locke et al., 2008; Locke and Romis, 
2010; Oracle, 2009). 

Four multi-stakeholder initiatives provide for more stringent private 
regulation than the two business-governed organizations (ICS and BSCI), 
mostly because their systems adhere to higher labour standards and in
clude review from societal interest groups. Within the multi-stakeholder 
initiatives we also note different degrees of inclusion of stakeholder groups 
in monitoring and of specificity of implementation programmes. FWF has 
a more stringent system than FLA, while FLA's is more stringent than 
SAi's. Of all the multi-stakeholder initiatives, ETI has the least stringent 
system, scarcely addressing implementation. 

Figure 2 summarizes the European clothing business membership of 
the mentioned private regulatory organizations.5 Note that this survey 
only counts European members involved in clothing production, given 
the focus of this study. ETI, SAI and FLA are also supported by Northern 
American companies involved in clothing sales and production. Addition
ally, these numbers say little about the impact of this membership, since 
small firms that implement labour standards at only a few suppliers count 
for the same as large firms with a sizable supplier base. Figure 2, therefore, 
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FRANSEN AND BURGOON: A MARKET FOR WORKER RIGHTS 

Demand for private labour regulation 

SAi FLA FWF 

• European business 
members 

• Weighed ranking of 
impact in percentages 

Figure 2 Business demand for less or more stringent private labour regulation. 

by way of an educated guess, also ranks the organization by its perceived 
percentage of private regulatory impact in clothing chains. This rough 
ranking is based on publicly available data regarding non-European busi
ness members, size of firms, clothing sales and, where possible, supply
chain size. 

From Figure 2 we can conclude that both in Europe and beyond, less 
stringent approaches to private labour regulation are most popular with 
clothing firms and are likely currently to have the largest impact on cloth
ing supply chains. The support fo~ more stringent approaches, although 
not insignificant, is considerably less sizable. This result will be explained 
in the next sections. 

THE ARGUMENT: INSTITUTIONS AND COMPANY 
PREFERENCES FOR PRIVATE REGULATION 

The political science and management literature emphasizes institutional 
pressures as underlying corporate CSR strategy (Campbell, 2006; Cashore 
et al., 2004). Here, we focus on how the social relations firms face and 
the economic and local context they inhabit can explain company strate
gies towards private labour regulation. In line with the existing literature 
on CSR, we expect that regulatory choices are strongly rooted in firms' 
industrial-economic and national regulatory context (Delmas and Toffel, 
2004; Wright and Rwabizambuga, 2006).6 But we also expect corporate 
strategy towards CSR to be fundamentally shaped by a force partly inde
pendent of such economic-institutional context: societal pressure on firms 
with regard to ethical labour practices, which may manifest itself through 
different avenues (cl. Ruggie, 2007; Vogel, 2005). To clarify these explana
tory conditions, we develop three categories of hypotheses on why firms 
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REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

pursue more or less stringent private regulatory approaches: societal pres
sure; national institutional context and industrial-economic position of 
firms. Through induction we arrive at a set of hypotheses that build on 
expectations in the literature concerning these three categories. 

Societal pressure 

In the European Union, networks of activists, critical consumer groups, 
trade unions and journalists frequently have called attention to labour 
conditions. Key players are the pan-European Clean Clothes Campaign, 
Oxfam and the union federations, most prominently the International Tex
tile, Garments and Leather Workers' Federation (ITGLWF). Despite their 
organizational and ideological differences these organizations discuss and 
organize common approaches to pressuring companies. They demand 
application of ILO core conventions for labour standards inside the sup
ply chains of companies, including the rights to freedom of association 
and collective bargaining, plus provisions on wages, health and safety, 
and benefits. With respect to private-regulatory organizations, they push 
to apply these standards through organizations that are multi-stakeholder 
governed and include trade union representatives. Moreover, these groups 
prefer that worker and societal groups be involved in verification, com
plaints procedures and redeeming cases.7 

We can identify frequently used pressure tactics among these groups . 
First and most visible are public campaigns targeting companies. These 
campaigns can emerge as part of longer-term planning, or evolve ad hoc 
amidst crises at a supplier factory. A second category of activism in
volves direct engagement with company representatives through meet
ings or interaction at public events. This interaction is facilitated by 
(inter-)govemrnental institutions that finance workshops encouraging de
bate and dialogue between 'stakeholders'. In these situations, activists and 
managers discuss respective policy preferences, collaboration and urgent 
causes of advocacy, such as crises in factories. The third category of lever
age is development of private regulation that monitors company policies 
on labour standards.8 

Previous literature shows that firms targeted by public campaigns are 
more likely to support more stringent private regulation because they 
develop a preference for multi-stakeholder-governed private regulatory 
organizations (Marx, 2008; Wetterberg, 2007). This perspective is corrob
orated by our own interview evidence: out of fear for their reputation, 
company managers seek to address activist demands. Beyond such gen
eral patterns, multi-stakeholder initiatives in the CSR field are believed 
to have the moral higher ground over business-governed organizations. 
In the literature they are also expected to yield more positive results in 
the supply chain (Utting, 2001). For companies, being in an organization 
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FRANSEN AND BURGOON: A MARKET FOR WORKER RIGHTS 

with possible adversaries may have strategic benefits. In our sample, for 
instance, Puma holds that 'We wanted to join a multi-stakeholder pro
gramme only. Any other set-up would not have made much sense to us. 
We wanted to deal with these issues together with these groups, includ
ing our critics.'9 Since multi-stakeholder governance positively affects the 
stringency of regulation, we hypothesize that: 

(Hl) Public-activist attacks or pressure on companies with respect to labour 
standards leads companies to support more stringent private regulation. 

Discussions with company representatives reveal many other ways in 
which activists influence corporate preferences, where activists speak to 
firms on labour issues, both formally and informally, publicly and pri
vately. In our interviews we encountered varying company attitudes on 
interacting with stakeholder groups. As one Dutch retailer put it: 

They always uncritically repeat what local groups in developing 
countries say, whether it is in line with the facts or not. It is a typical 
protest organization. They are not interested in the truth. I don't want 
to be in that initiative with them.10 

Compare it with this account of a respondent talking about the exact same 
group: 'They have a lot of expertise, good contacts, good insights. It is 
important to continue dialogue with them and work with them.'11 And 
some firm managers have a dismissive but tolerant attitude to stakeholder 
interaction: '[W]e already got our share of stakeholder dialogue outside 
regulatory organizations. . . . Stakeholders should be involved in some 
way, yes, but we have no time to quarrel. So it is better to talk to stakehold
ers somewhere else' (cf. ECI, 2009).12 As a generalization, we expect that 
firm managers facing more activist contact get socialized into accepting the 
involvement of activists in the protection and monitoring of labour stan
dards (cf. Ruggie, 2007).13 Hence, variation in contact with activists and 
in activist pressure on their supply-chain policies likely affects corporate 
preferences for private regulation. This leads us to hypothesize that: 

(H2) A higher frequency of contact with activists prior to choice of pri
vate regulation leads, all else equal, to support for more stringent private 
regulation. 

Apart from activists, societal pressure can also come from other actors. 
Chief among these are consumers who might care about the conditions 
under which products are made, and media reporting that gives negative 
attention to firm policies. Both could stimulate more progressive action in 
CSR (van Tulder and van der Zwart, 2006; Wetterberg, 2007). Moreover, we 
hypothesize that firms targeted in this way see collaboration with activists 
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REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

in a multi-stakeholder setting as the way to manage future risks to repu
tation. Again bearing in mind the relationship between multi-stakeholder 
governance and stringency, we hypothesize that: 

(H3) More requests from consumers yield support for more stringent private 
regulation. 

(H4) Negative media attention for the company leads to support for more 
stringent private regulation. 

We expect these hypothesized societal pressures to vary across firms 
within a given national or industrial-economic context. Hence, they are 
the beginning of our inquiry. But such economic and local contexts should 
also significantly influence the choice of private regulation by directly 
shaping firm strategies and by influencing the nature of societal pressures. 

National institutional context 

Both interviews and the existing literature reveal wide variation in business 
demand for types of private regulation across countries that form the core 
market for firms - in most cases country of origin. We hypothesize that 
these countries form institutional environments more or less supportive 
of stringent private regulation (Christopherson and Lillie, 2005). 

The literature on CSR identifies differences in institutional environments 
on a systemic level: American society, European societies and Asian soci
eties form different ensembles of formal and informal rules influencing cor
porate CSR strategy, roughly coinciding with oft-studied distinctions be
tween coordinated and liberal 'varieties of capitalism' (Matten and Moon, 
2008; van Tulder and van der Zwart, 2006). Differences across national 
contexts can also be identified with regard to consumer sensitivity, govern
ment policies and national discourses (Albareda et al., 2007). Recent work 
on CSR salience in Western European economies establishes 'forerunning' 
(the United Kingdom, Switzerland, the Netherlands, the Nordic region), 
'following' (the other continental economies) and 'lagging' (Mediterranean 
economies) regions (Albareda et al., 2007; cf. Gjolberg, 2009). The literature 
identifies differences between countries in, first, the degree and scope of 
government efforts to promote CSR and, second, the maturity of a national 
public sustainability debate promoting voluntary business activity. For our 
purposes these form elements of national institutional environments con
ducive to more or less extensive CSR activities.14 

(HS) Firms from countries with institutional environments more supportive 
of CSR prefer more stringent private regulation. 
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FRANSEN AND BURGOON: A MARKET FOR WORKER RIGHTS 

Industrial-economic variables 

A firm's positioning towards other economic actors may also affect support 
for private regulatory approaches. The previous literature suggests the 
importance of whether a firm is publicly or privately owned. Stock-listed 
firms are considered more sensitive to CSR demands for fear of reputation 
damage through public campaigns (Marx, 2008; Wetterberg, 2007). 

(H6) Public, that is stock-listed, firms prefer stringent private regulation. 

Second, related but not reducible to stock listing is a more general economic 
condition affecting sensitivity to societal pressure: market share. Since 
larger firms may be more visible to an audience of critical consumers, 
whether or not they are stock-listed, they may also more likely be targets 
of negative media attention and activist campaigns. Among interview 
respondents we also note a difference between larger and smaller firms in 
their more extensive experience of and sensitivity to societal demand for 
CSR policies.15 We thus expect the following: 

(H7) Firms with a larger market share prefer more stringent private regu
lation. 

Third, support for more stringent regulation may be influenced by the 
firm's position in the clothing market. Gereffi and Memedovic (2004) and 
Dicken (2006) hold that the concentration of market power in the hands of 
large retail chains in the United States and the European Union is rising 
and more retailers are developing strong ties with producers overseas, in 
order to secure constant supply in stores. Moreover, many retailers have 
developed private label or brand-store clothing lines which they source 
directly from manufacturing suppliers in developing countries. 

The market for clothing in the European Union consists of business forms 
emphasizing different functions in the value chain: buying, marketing, de
signing and retailing. McCormick and Schmitz (2001: 24--9) distinguish dif
ferent types of lead firms in clothing production, ordering from 'high street' 
to 'low street' products: fashion-oriented companies (e.g. Prada, Armani), 
department stores/branded merchandisers/specialty chains (Marks & 
Spencer), mass merchandisers (C&A) and discount stores (Asda, Scapino). 
Clothing is often also sold by companies originally in other lines of com
merce (for example sporting shoes and multi-product retailing). 

Fashion-oriented companies, specialty chains, mass merchandisers and 
discount stores face different consumer audiences who may care more or 
less about sustainability issues. The more a firm competes on cost (as with 
'low street-profiled products'), the less sensitive its consumer base is to
wards production circumstances. One firm representative we interviewed 
corroborates this logic by noting that 
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REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

We hardly receive questions about sustainability of our clothing in 
our shops. . . . Our customers are mostly older ladies, with, how do 
I put that, a lower budget. They want as much quality they can get 
for the lowest price. No, that is not really an audience that asks about 
labour conditions. . . . 16 

Less interest among particular kinds of consumers in CSR might affect not 
only preference for stringent regulation directly, but also a firm's likeli
hood of wanting to work with activist groups in regulation, since these 
activists have less of a constituency among the firm's stakeholders. Inter
viewees note that firms focused on lower consumer-market segments have 
larger, more unstable supplier bases, where sourcing practices are heavily 
informed by cutting costs.17 Hence, we hypothesize that: 

(HS) Firms focusing on lower consumer market segments prefer less strin
gent private regulation. 

The interviews suggest that companies relying more on a retail strategy 
are less interested in stringent regulation. A representative of a retailing 
company explained that, unlike brands, 'we actually have common prob
lems as retailers with different suppliers and products and the like, also 
given the size of our supplier base and our distance to some of them'.18 

Activists and representatives of stringent organizations recognize this and 
admit the challenge of pushing retailer firms.19 And, related, many state
ments denouncing multi-stakeholder governance of regulation come from 
retailing-focused firms. 

Business strategy towards the supply chain may also affect preferences 
on the stringency of private regulation. Our interviews unearthed different 
opinions on whether buying firms should take supply-chain responsibility 
(SCR) or leave it with suppliers, as in less stringent regulatory approaches . 

All companies involved in private regulatory organizations source 
clothes predominantly from outside Western Europe. The make or buy 
question in a basic sense, thus, has been answered. Yet companies still 
have particular operations that qualify them as makers, and others pre
dominantly as buyers. Fashion-oriented and brand clothing companies 
like Expresso and Gsus and big brands like Adidas are involved in re
search, testing, quality control and production technology to profile their 
brands. This requires more contact with the supply chain and the produc
tive process. Other companies like Tesco and Metro order clothes or choose 
from preset products to be offered in their stores, dealing mainly with full
package suppliers from Asia or with trade agents. They are removed from 
the production process, their interaction with suppliers limited to contract
ing with intermediary actors. This distinction finds clear expression in one 
trade association spokesman's assessment: 
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compliance with judicial, arbitral or administrative decisions and awards; 
liance with labour obligations; 

v. ing or record keeping of transfers when necessary to assist law 
ial regulatory authorities; 

v. issuing, trading or dealin · securities, futures, options, or derivatives; 
vi . compliance with Laws on taxatio · 
ii. criminal or penal offences and the reco 

iii. social security, public retirement, or sorysavings schemes, including 
provident funds, retirement gratuity and employees insurance 
programmes; 

1x. severance entitlements of employees; 
x. · ement to register and satisfy other formalities imposed by the-

and othe 
x1. in the case o ia, requirements to lock-in initial capital investmenfs;--. as 

provided in India's Fo · Direct Investment (FDI) Policy, where applicable, 
provided that, any new Mea which would require a lock-in period for 

vestments. 
6.# The Parties share the understanding that, notwiili ding anything in Article 6.1 and 

6.2 to the contrary, the Parties may temporarily res · transfers in the event of 
serious balance-of-payments difficulties or threat thereof, in cases where, in 

7 Jl 

exceptional circumstances, movements of capital cause or threaten 
·mculties for macroeconomic management, in particular, monetary 

Law relating to the entry and sojourn of non-citizens 
~ persons of the other Party and personnel 

Chapter III - Investor, Investment and Home State Obligations 
Article 8: Scope of this Chapter 

8.1 The objective of this Chapter is to ensure that the conduct, management and 
operations of Investors and their Investments are consistent with the Law of the Host 
State, and enhance the contribution of Investments to inclusive growth and sustainable 
development of the Host State. 

8.2 The Parties agree that this Chapter prescribes the minimum obligations for Investors 
and their Investments for responsible businessconduct. 

8.3 The Parties further agree that compliance with Articles 9, 10, 11 and 12 of this 
Chapter is compulsory and is fundamental to the operation of this Treaty. Investors 
and their Investments must comply with the obligations in Articles 9, 10, 11 , and 12 
to benefit from the provisions ofthis Treaty. 

·,. 
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8.4 A breach by Investors and their Investments of the obligations set forth in Articles 9, 
10, 11 and 12 shall entitle the Party, at its sole discretion and in accordance with its 
Law and Article 14 to seek suitable enforcement, regulatory or other legal action in 
response to that breach. 

Article 9: Obligation against Corruption 
9.1 Investors and their Investments in the Host State shall not, either prior to or after the 

establishment of an Investment, offer, promise, or give any undue pecuniary 
advantage, gratification or gift whatsoever, whether directly or indirectly, to a public 
servant or official of the Host State as an inducement or reward for doing or 
forbearing to do any official act or obtain or maintain other improper advantage. 

9.2 Except as otherwise allowed under the Law of the Host State, Investors and their 
Investments shall not engage any individual or firm to intercede, facilitate or in any 
way recommend to any public servant or official of the Host State, whether officially 
or unofficially, the award of a contract or a particular right under the Law of the Host 
State to such Investors and their Investments by mechanisms such as payment of any 
amount or promise of payment of any amount to any such individual or firm in respect 
of any such intercession, facilitation or recommendation. 

9.3 Investors and their Investments shall not make illegal contributions to candidates for 
public office or to political parties or to other political organisations. Any political 
contributions and disclosures of those contributions must fully comply with the Host 
State's Law. 

9.4 Investors and their Investments shall not be complicit in any actdescribed in this 
Article, including inciting, aiding, abetting, conspiring to commit, or authorizing such 
acts. 

Article 10: Disclosures 
10.l Investors and Investments must timely comply with the requirements of the Law of 

the Host State to disclose true and complete information regarding their activities, 
structure, financial situation, performance, relationships with affiliates, ownership, 
governance, or other matters. 

l O .2 Where required, Investors must also disclose the source and channel of their funds in 
the Home State or Host State by submitting appropriate documentary evidence 
establishing the legitimacy of such funds. This disclosure, if requested, shall include 
any changes in the form or ownership of the enterprise or other entity located in the 
Home State and the Host State. 

10.3 The Investment shall maintain true and complete copies of the records, books of 
account and current financial statements for the Investment that may be necessary to 
compute and substantiate compensation for any alleged breach of this Treaty or Host 
and Home State Laws, including: 

(i) Governance structures; 
(ii) records documenting the Investment, its shareholders, directors and employees; 
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(iii) remuneration of directors and key managerial personnel; 
(iv) annual balance sheets; 
(v) annual statements of income, retained earnings, cash flow, changes in financial 

position, and related footnotes; and 
(vi) pro-forma financial statements. 

10.4 Accounting records shall be maintained and financial statements prepared in currency 
of the Host State in accordance with principles of accounting generally accepted in the 
Host State. 

10.5 The Investment shall retain accounting records for 10 years; provided that, if an 
Investment Dispute arises, it must retain those records for 3 years after the termination 
of any arbitration under Article 14. 

10.6 Without prejudice to any other disclosures required by Law of the Host State, the 
disclosures required under this Article shall be made to the Designated Representative 
of each Party on demand until otherwise notified by a Party. Even where not required 
to do so by Law of the Host State, Investors and Investments should develop and 
comply with policies to ensure timely and accurate disclosure of material information 
relating, but not limited to, the following matters: 

(i) the financial and operating results of the Investment; 
(ii) objectives of the Investment; 
(iii) major share ownership and voting rights, including the structure of a group of 

Enterprises and intra-group relations, as well as control enhancing mechanisms; 
(iv) governance structures and policies, in particular, the content of any corporate 

governance code or policy and its implementation process; 
(v) remuneration policy for members of the board and key executives, and information 

about board members, including qualifications, the selection process, other 
corporate directorships and whether each board member is regarded as independent 
by the board; 

(vi) related party transactions; 
(vii)foreseeable risk factors; 
(viii) issues regarding employees and other stakeholders; 
(ix) environmental impacts and management systems; 
(x) policies and other codes of conduct to which the Investment subscribes, their date 

of adoption and the countries and entities to which such statements apply; 
(xi) its performance in relation to these statements and codes; and 
(xii)information on internal audit, risk management and legal compliance systems. 

Article 11: Taxation 
11.1 Investors and their Investments must comply with the provisions of Host State's Law 

on taxation including timely payment of their tax liabilities in accordance with the 
Law of the Host State. 
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Article 12: Compliance with Law of Host State 
12.1 Investors and their Investments shall be subject to and comply with the Law of the 

Host State. This includes, but is not limited to, the following: 
(i) Law concerning payment of wages and minimum wages, employment of 

contract labour, prohibition on child labour, special conditions of work, social 
security and benefit and insurance schemes applicable to employees; 

(ii) information sharing requirements of the Host State concerning the Investment 
in question and the corporate history and practices of the Investment or 
Investor, for purposes of decision making in relation to that Investment or for 
other purposes; 

(iii) environmental Law applicable to the Investment and its business operations; 
(iv) Law relating to conservation of natural resources; 
(v) Law relating to human rights; 
(vi) Law of consumer protection and fair competition; and 
(vii) relevant national and internationally accepted standards of corporate 

governance and accounting practices. 
12.2 Investors and their Investments shall strive, through their management policies and 

practices, to contribute to the development objectives of the Host State. In particular, 
Investors and their Investments should recognise the rights, traditions and customs of 
local communities and indigenous peoples of the Host State and carry out their 
operations with respect and regard for such rights, traditions and customs. 

Article 13: Home State Obligations 
13.1 Without prejudice to the jurisdiction of the Courts located in the Host State, Investors 

and its Investments shall be subject to civil actions for liability in the judicial process 
of their Home State for the acts, decisions or omissions made in the Home State in 
relation to the Investment where such acts, decisions or omissions lead to significant 
damage, personal injuries or loss of life in the Host State. 

13 .2 The Home State shall ensure that their legal systems and rules allow for, or do not 
prevent or unduly restrict, the bringing of court actions on their merits before their 
domestic courts relating to the civil liability of Investors and Investments for damages 
resulting from alleged acts, decisions or omissions made by Investments or Investors 
in relation to their Investments in the territory of the Host State. 
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