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Law and Development
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¢ Alvaro Santos (Mexico) Georgetown Law

Description

This stream will investigate legal reform strategies geared towards inducing economic growth
and social welfare in developing countries. We will consider a range of approaches to
government and markets and the influence of international legal regimes for trade,
investment and human rights. We will explore the role of law in economic and social theories
of development, the global and intellectual context that channels the range of development
reform, and recent shifts in development theory and state practice. We will focus particular
attention on choices: alternate legal arrangements which may open alternate trajectories for
development with different patterns of inequality or social justice.
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Law, Drugs, and Development:
The regulation of the marijuana market in Mexico

Alvaro Santos, Georgetown Law

You are an analyst working at Prosperity Now, a consulting group that gives policy
advice to governments on drafting laws and regulations on a variety of matters. The
government of Mexico has approached your firm requesting advice on the potential
effects of changing the current prohibition regime concerning marijuana. There has
been a heated debate in the country concerning possible reforms and all political
parties, including the ruling party, have introduced bills in Congress.

The legal framework

The Mexican government outlaws marijuana possession, consumption, cultivation,
and distribution under the General Health Law (LGS) and the Criminal Code. Mexico
is also bound by international law to criminalize marijuana possession. Under the
United Nations Single Convention on Narcotic Drugs of 1961, marijuana is a
Schedule I narcotic that signatories, including Mexico, agree to proscribe. Likewise,
under the U.N. Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances of 1988, individual member states further agree to actively criminalize
possession of the drugs prohibited by the Single Convention and follow-on treaties,
including marijuana. The treaties also created the United Nations Office on Drugs
and Crime (UNODC), which monitors compliance with the treaties and seeks to
coordinate member state efforts to combat drug trafficking.

The Mexican Supreme Court recently decided a case concerning marijuana. In
November 2015, the Court decided in favor of the individual members of a non-
profit called SMART (Sociedad Mexicana de Autoconsumo Responsable y Tolerante,
A.C) who had requested a license to carry out acts related to personal, recreational
consumption of marijuana (such as cultivation, production and transportation). The
request, which explicitly excluded any commercial act, was denied by Federal
Commission for the Protection against Health Risks (COFEPRIS), based on the
prohibition established by the Federal Health Law. The court declared that the
federal law violated the constitutional right to free development of personality,
established on Article 1 of the Mexican Constitution.! It is important to note that
although this decision may influence other cases it does not yet have binding force
as precedent.

Previously, in August 2015, another marijuana-related case was decided when a
federal court issued a permanent injunction against the decision of the Council of
General Health (CSG) not to allow the importation of cannabidiol (CBD), a marijuana
derivative, for the epilepsy treatment of a girl called Graciela Elizalde Benavides

'Fora synthesis of the case and related documents see http://www.smartclub.mx/el-caso.html
2 For the in-depth story of the case see http://www.porgrace.org.mx/la-historia.html
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(Grace). As a result, the parents of Grace, who suffers from the Lennox-Gastaut
syndrome, are now able to import the medicine and the girl’s health condition has
reportedly improved.?

On April 19, 2016, at the meeting of the Special Session of the United Nations
General Assembly (UNGASS) on the World Drug Problem, Mexican president
Enrique Pefa Nieto gave a speech where he recognized that prohibition was failing
and needed to be revised and that drug policies needed to be based on human rights
and public health.3 After the speech the President’s political party, the PRI,
introduced a bill in Congress that called for decriminalization of consumption, up to
28g, and for the legalization of marijuana for medical purposes (produced abroad).
Legislative groups from the center-right (PAN) and center-left (PRD) parties have
both proposed bills that call for the whole legalization of marijuana, but the bills
don’t count with the full support of their respective parties. The PRI has the most
seats of any political party in both houses of Congress but in neither does it reach a
simple majority.

Violence

Violence in Mexico continues to rage. Since 2007, when then President Felipe
Calderdn (PAN) declared the war on drugs up to 2014, more than 164,000 people
had been killed* and 30,000 have disappeared. Thousands of people have been
displaced from their communities. Incarceration rates have spiked for drug-related
crimes, many of them of a non-violent kind, including possession and consumption
of marijuana. Although the Pefia Nieto administration has de-emphasized the war
on drugs, the policy remains largely unchanged. Violence levels have varied but the
average levels of violence are as high as during the Calderén administration.

Domestic and international human rights organizations have sharply criticized the
Pefia Nieto administration for systematic violations by the army and the police in
the conduct of the war on drugs. One of the most well known episodes concerned
the massacre of 43 students in Ayotzinapa, Guerrero, where police forces, in
conjunction with a drug-related criminal organization are believed to have
kidnapped, killed, and disappeared the students. The government investigation has
been largely discredited in a report by an independent group of experts working
under the auspices of the Inter-American Human Rights Commission. While the
government originally welcomed the work of the expert group, it changed its
position after the report was published severely criticizing the group and stopping
its collaboration.

2 For the in-depth story of the case see http://www.porgrace.org.mx/la-historia.html

% http://www.cinu.mx/comunicados/2016/04/el-problema-mundial-de-las-dro/

4 “La violencia en México provoca mas muertos que las guerras de Afganistan e Irak”
http://www.abc.es/internacional/20150811/abci-guerra-narco-muertos-irak-201508101829.html

IGLP Asian Regional Workshop | 36



Changes in U.S. regulation

In the recent U.S. November elections four states legalized marijuana for
recreational use and four for medical use. This brings the number to eight states
that now allow marijuana for recreational use, and twenty-eight that allow it for
medical use. California, which just legalized it, shares a border with Mexico. The
federal government has maintained the prohibition on marijuana. However, in 2013,
the Attorney General issued a memorandum guiding federal enforcement of
marijuana specifying that it would not enforce the federal prohibition on states that
legalized marijuana and complied with certain conditions. These conditions
included, inter alia, not selling to minors, not crossing state borders, and not
involving criminal organizations. The impact of these changes in the transnational
market is yet unclear but some analysts have reported a decrease in the importation
of Mexican marijuana into the U.S.

The debate

Advocates of legalization argue that criminalization is responsible for the high rents
that drug cartels can command, which creates incentives for violence, bribery and
corruption. Illegality, they argue, induces market actors to fight each other using
violent force to enforce their deals, rather than resorting to courts and formal
dispute resolution mechanisms. Illegality also induces drug cartels to expand their
businesses into other criminal enterprises such as extortion, kidnapping, and human
trafficking. Drug cartels are also prone to bribe State officials or use violence if
needed, the better to protect their market and ensure their profits.

Legalization proponents also argue that the potential health harm of marijuana is
lower than that of other substances, such as alcohol and tobacco, which are
currently legal and regulated. They claim that the effects of prohibition in terms of
health, human lives, security, and corrosion of the State considerably outweigh the
negative health effects of marijuana consumption, which was why prohibition was
introduced to begin with.

Proponents of maintaining prohibition argue that legalization will make the drug
cheaper and more accessible, producing a substantial increase in consumption and
its concomitant negative health effects. They also argue that the health effects of
marijuana are particularly damaging to adolescents, who will be able to easily
obtain it once it becomes legal. On security and violence, prohibition proponents
argue that the State should not compromise or negotiate with criminal
organizations like the drug cartels. Instead, the State should enforce the law and
fight the drug cartels by strengthening the military, the police, the courts, and
ensuring that the State exercises control over the territory. The state should invest
resources in improving enforcement and making sure that the rule of law prevails.
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Policy options

Your client has asked you to consider the possible economic and developmental
effects of reform and of the status quo. There are currently at least four policy
options, arising from the bills in Congress:

1) Maintain prohibition

2) Decriminalize consumption by raising the allowed threshold of possession to
28g (currently 5g). Make consumption in public spaces an administrative
violation. Maintain prohibition otherwise.

3) Decriminalize consumption (28g) and allow marijuana for medical uses.
Require medical prescription for marijuana use. Allow marijuana products
approved by the Mexican, FDA-like agency called Federal Commission for the
Protection against Health Risks (COFEPRIS), made by pharmaceutical
companies. Keep prohibition of cultivation and production of marijuana.

4) Legalize all market activities related to marijuana, including cultivation,
production, distribution and sale.

You are asked to give an opinion based on what you think would be most desirable
from a development perspective. You need not consider the feasibility that your
policy proposal would have political support given the current political
configuration in Mexico. This is something that your client will have full occasion to
consider.
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