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The Decision of Japanese Supreme Court, September 4, 2013

Civil Code Article 900 If there are two or more heirs of the same rank, their shares in inheritance shall be determined
by the following items:
(i) if a child and a spouse are heirs, the child's share in inheritance and the spouse's share in inheritance shall be one half
each;
(ii) if a spouse and lineal ascendant are heirs, the spouse's share in inheritance shall be two thirds, and the lineal
ascendant's share in inheritance shall be one third;
(iii) if a spouse and sibling(s) are heirs, the spouse's share in inheritance shall be three quarters, and the sibling's share in
inheritance shall be one quarter;
(iv) if there are two or more children, lineal ascendants, or siblings, the share in the inheritance of each shall be divided
equally; provided that the share in inheritance of an child out of wedlock shall be one half of the share in inheritance of
a child in wedlock, and the share in inheritance of a sibling who shares only one parent with the decedent shall be one
half of the share in inheritance of a sibling who shares both parents.

The decision in prior instance is quashed.
The case is remanded to the Tokyo High Court.
1. Outline of the case
In this case, with regard to the estate of P, who died in July 2001, the appellees who are P's children born in wedlock (including P's
heir(s) per stirpes) filed a petition for a ruling on the division of P's estate against the appellants, who are P's children born out of
wedlock. The court of prior instance determined that the part of the proviso to Article 900, item (iv) of the Civil Code, which provides
that the share in inheritance of a child born out of wedlock shall be one half of the share in inheritance of a child born in wedlock
(hereinafter this part shall be referred to as the "Provision"), was not in violation of Article 14, paragraph (1) of the Constitution, and
concluded that P's estate should be divided based on the respective statutory shares in inheritance of the appellees and the appellants
as calculated by applying the Provision. Appellant Y1 and the appeal counsel for Appellant Y2 argue that the Provision is in violation
of Article 14, paragraph (1) of the Constitution and therefore void

pertaining to marriage and the family, laws shall be enacted from the standpoint of individual dignity and the essential equality of the
sexes." In accordance with these provisions, Article 739, paragraph (1) of the Civil Code provides that "Marriage shall take effect
upon notification pursuant to the Family Registration Act," thus adopting the principle of legal marriage and rejecting de facto
marriage. Meanwhile, with regard to the inheritance system, the Civil Code was partially revised by Act No. 222 of 1947 (hereinafter
referred to as the "1947 Civil Code revision"), abolishing the right to succeed to the position of the head of the family, which had been
the foundation for the Japanese "family" system, and introducing the present inheritance system wherein, as a rule, the spouse and
child(ren) of the deceased shall be heirs. Still, the clause providing that in the case of inheritance that commences upon the death of a
family member, the statutory share in inheritance of a child born out of wedlock shall be one half of that of a child born in wedlock
(the proviso to Article 1004 of the Civil Code prior to the 1947 Civil Code revision) survived and was maintained as the Provision in
the existing Civil Code.

The decision of the Grand Bench of the Supreme Court on 1991 (Ku) No. 143, July 5, 1995, Minshu Vol. 49, No. 7, at 1789
(hereinafter referred to as the "1995 Grand Bench Decision") took into consideration that the provisions concerning the statutory share
in inheritance, including the Provision, do not require that inheritance be conducted according to the statutory share in inheritance of
each heir, but function as supplementary rules to be applied in cases such as in the absence of designation of the shares in inheritance
by a will. Then, according to the criteria for judgment of the same effect as those shown in 2. above, the Supreme Court accounted
for the purport of the Provision, which sets the statutory share in inheritance of a child born out of wedlock as one half of that of a
child born in wedlock, holding as follows: "As long as the Civil Code adopts the principle of legal marriage, the Provision gives
preferential treatment to the spouse who has been in a marital relationship with the deceased and their child(ren) in terms of the
statutory share in inheritance, while at the same time, it assures that a child born out of wedlock will have a certain statutory share in
inheritance so as to protect such child." In conclusion, the Supreme Court ruled that the Provision cannot be regarded as going beyond
the bounds of the reasonable discretion vested in the legislature and therefore it cannot be deemed to be in violation of Article 14,
paragraph (1) of the Constitution. However, even under the principle of legal marriage, the issue of how to set rules for the statutory
share in inheritance of a child born in wedlock and that of a child born out of wedlock should be determined by comprehensively
considering the matters referred to in 2. above, and these matters change along with times. Therefore, the reasonableness of such rules
should be subject to constant examination and scrutiny in light of the Constitution, which provides for individual dignity and equality
under the law.

2

 With regard to important matters among those referred to in 2. above, the factual circumstances have changed as outlined below
since the 1947 Civil Code revision.
A. Looking at the process of the 1947 Civil Code revision, it may be seen as the background factors that there was an ethos among
people aspiring to have the legitimate descendants inherit their family estate even after the abolition of the right to succeed to the
position of the head of the family that had supported the Japanese traditional "family" system, and that there was also a sense of
discrimination among people toward men and women in relationships other than legal marriage and children born in such
relationships, while regarding only legal marriage as legitimate marriage and respecting and trying to protect it. Furthermore, in the
Diet sessions in which the revision bill was deliberated, the existence of laws in other countries at that time, which made a distinction
in terms of the share in inheritance between children born in wedlock and children born out of wedlock (such as by denying shares in
inheritance to children born out of wedlock), was repeatedly argued as the grounds for supporting the consistency of the Provision
with Article 14, paragraph (1) of the Constitution. This suggests that these laws of other countries had an influence on the process of
introducing the Provision in the existing Civil Code.
However, since the 1947 Civil Code revision, the actual state of marriage and family in Japan has changed along with the changes in
social and economic circumstances, and it is said that people's perceptions of marriage and family have also changed accordingly.
Although there may be differences by region or type of work, a family composed of husband and wife and their children who have
not grown up became the common minimum unit to support workers' lives and the number of families of such composition increased
amid the rapid economic development in the post-war period. At the same time, along with the progress in aging of the population, it
has become increasingly necessary to provide security for the lives of surviving spouses, bringing about a drastic change to the
significance of inheritance property, which had largely served as the means of living of the descendants. This led to the increase in
the spouse's statutory share in inheritance, which is included in the partial revision to the Civil Code by Act No. 51 of 1980. Moreover,
the number of children born out of wedlock had been on a declining trend until around 1979, but then it took an upward turn and has
been continuing to increase until today. Since the beginning of the Heisei era (from 1989), more people tend to marry later or choose
3. Whether or not the Provision is consistent with Article 14, paragraph (1) of the Constitution

Article 14, paragraph (1) of the Constitution provides for equality under the law, and this provision should be interpreted as prohibiting
any discriminatory treatment by law unless such treatment is based on reasonable grounds in relation to the nature of the matter. This
is the case law established by the precedent rulings of this court …
The inheritance system sets rules as to who is to inherit the property of the decedent, and in order to define the inheritance system, the
circumstances in each country such as the tradition, social conditions and public sentiments should be taken into consideration.
Furthermore, since the modern inheritance system is closely related to the concept of a family, it cannot be defined without ignoring
the rules, people's perceptions, etc. regarding marital or parent-child relationships in the country. It is left to the reasonable discretion
of the legislature to define the inheritance system while comprehensively considering all these factors. The major issue disputed in
the present case is, within the inheritance system defined in that manner, whether or not the distinction made by the Provision in terms
of the statutory shares in inheritance between children born in wedlock and children born out of wedlock constitutes discriminatory
treatment without reasonable grounds. If there is no reasonable ground for making such distinction even when the abovementioned
discretionary power vested in the legislative body is taken into consideration, it is appropriate to construe that said distinction is in
violation of Article 14, paragraph (1) of the Constitution.

2. Criteria for judging the consistency with Article 14, paragraph (1) of the Constitution

1

Article 24, paragraph (1) of the Constitution provides that "Marriage shall be based only on the mutual consent of both sexes and
it shall be maintained through mutual cooperation with the equal rights of husband and wife as a basis," and paragraph (2) of said
Article provides that "With regard to choice of spouse, property rights, inheritance, choice of domicile, divorce and other matters
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not to marry, and the birth rate has continued to decline. Along with these trends, there has been an increase in the number of
households wherein middle-aged single children live with their parents and the number of single-person households, and there has
also been an increase in the number of divorces, and, in particular, the numbers of divorces and remarriages involving minor children.
In view of these facts, it is said that the forms of marriage and family have greatly diversified, and people now have diversified
perceptions of marriage and family accordingly.
B. There has also been a dramatic change in the situations in other countries, which had an influence on the process of introducing
the Provision in the existing Civil Code as mentioned in A. above. In other countries, and in the United States and European countries
in particular, there used to be a strong sense of discrimination against children born out of wedlock due to religious reasons. At the
time of the 1947 Civil Code revision, a tendency to award only a limited share in inheritance to children born out of wedlock was
seen in many countries, and this had an influence on the process of introducing the Provision. However, since the late 1960s, most of
these countries promoted equal treatment between children born in wedlock and children born out of wedlock from the perspective
of protecting children's rights and enacted laws to abolish discrimination in terms of inheritance. At the time when the 1995 Grand
Bench Decision was rendered, among the major countries where such discrimination still existed, Germany enacted
Erbrechtsgleichstellungsgesetz (Act on Equalization of Succession Rights) in 1998, and France enacted Loi n  2001-1135 du
3 decembre 2001 relative aux droits du conjoint survivant et des enfants adulterins et modernisant diverses dispositions de droit
successoral (Law No. 2001-1135 of December 3, 2001 on the Rights of the Surviving Spouse and Children Born out of Wedlock and
Modernizing Various Provisions of Inheritance Law) in 2001, thereby eliminating discrimination in terms of the share in inheritance
between children born in wedlock and children born out of wedlock. At present, among the United States and European countries, no
country maintains a distinction in terms of the share in inheritance between children born in wedlock and children born out of wedlock,
as Japan still does. Thus, such treatment can be said as being rare on a global scale.
C. Japan ratified the International Covenant on Civil and Political Rights (ICCPR) in 1979 (Treaty No. 7 of 1979) and the Convention
on the Rights of the Child (CRC) in 1994 (Treaty No. 2 of 1994). These treaties provide that children must be protected against
discrimination of any kind by birth. Furthermore, as organizations affiliated with the United Nations, the United Nations Human
Rights Committee was established under the ICCPR and the Committee on the Rights of the Child was established under the CRC.
These committees are vested with the authority to express opinions, make recommendations, etc. to the contracting States with regard
to matters such as the status of implementation of the respective covenant and convention.
As for the status of implementation of the ICCPR and the CRC by Japan in relation to treatment of children born out of wedlock, the
United Nations Human Rights Committee made a comprehensive recommendation in 1993 that Japan should remove the
discriminatory provisions relating to children born out of wedlock, and since then, both committees have repeatedly expressed
concerns, recommended legal revision, etc. to Japan, specifically criticizing the discriminatory provisions relating to nationality,
family register, and inheritance, including the Provision. Recently, in 2010, the Committee on the Rights of the Child again expressed
its concern about the existence of the Provision.
D. Under the changing global circumstances as described in B. and C. above, the Japanese legal systems, etc. relating to the distinction
between children born in wedlock and children born out of wedlock have also changed. In 1988, an action was brought against the
requirement of making an entry of a child's relationship with the head of his/her household in his/her residence certificate. In 1994,
while this case was pending before the court of second instance, the Guidelines for Handling Affairs Relating to the Basic Resident
Registers were partially revised (Jichi-Shin Notice No. 233 of December 15, 1994), and, as a result, it was provided that a child of the
head of the household shall be indicated simply as a "child," irrespective of whether the child is born in wedlock or out of wedlock.
In addition, another action was brought in 1999 against the requirement of making an entry of the relationship of a child born out of
wedlock with his/her mother or father in the family register. In 2004, after the court of first instance rendered a judgment on this case,
the Ordinance for Enforcement of the Family Register Act was partially revised (Ordinance of the Ministry of Justice No. 76 of 2004),
and, as a result, it was provided that a child born out of wedlock must be indicated in the same manner as a child born in wedlock, for
example, the "first son/daughter." With regard to the indication of the relationship of a child born out of wedlock with his/her mother
or father already entered in the family register, it was announced by a circular notice (Circular Notice Min-Ichi No. 3008 of November
1, 2004, issued from the Director-General of the Civil Affairs Bureau) that such indication should be corrected according to the new
rule mentioned above upon request. Furthermore, in 2006 (Gyo-Tsu) No. 135, the judgment of the Grand Bench of the Supreme
Court of June 4, 2008, Minshu Vol. 62, No. 6, at 1367, the court declared that Article 3, paragraph (1) of the Nationality Act (prior to
the revision by Act No. 88 of 2008), which provided for different rules for the treatment of children born out of wedlock from that of
children born in wedlock in terms of acquisition of Japanese nationality, had been in violation of Article 14, paragraph (1) of the
Constitution as of 2003 at the latest. When said revision was made to the Nationality Act in response to this Supreme Court judgment,
children born out of wedlock who had made a notification for acquisition of Japanese nationality before 2003 were deemed to be

4

entitled to acquire Japanese nationality.
E. The necessity to equalize the statutory share in inheritance of children born in wedlock and that of children born out of wedlock
had been recognized earlier on. In 1979, the Counsellor's Office of the Civil Affairs Bureau of the Ministry of Justice released a draft
outline of the Civil Code revision relating to inheritance as an outcome of the deliberation at the Personal Status Law Subcommittee
of the Civil Law Committee of the Legislative Council of the Ministry of Justice, in which the office proposed equalization between
the statutory share in inheritance of children born in wedlock and that of children born out of wedlock. In addition, said office released
a draft outline of the Civil Code revision relating to the marriage system, etc. in 1994 also as an outcome of the deliberation at said
subcommittee, and the Legislative Council reported to the Minister of Justice an outline of a bill for partial revision of the Civil Code
in 1996, and in these documents, it was clearly stated that the statutory share in inheritance should be equalized for both categories of
children. Furthermore, in 2010, the government prepared a revision bill addressing the same point as the abovementioned outlines of
the bill with a view to submitting it to the Diet, but neither of them actually reached the Diet.
F…
G. Since it rendered the 1995 Grand Bench Decision, this court has ruled that the Provision is in conclusion consistent with the
Constitution. However, upon rendering the 1995 Grand Bench Decision, five Justices already pointed out in their dissenting opinion
that more weight should be attached to the position of children born out of wedlock, and moreover, said decision was also
accompanied by a concurring opinion given by one Justice stating that the Provision which had been reasonable at the time of the
1947 Civil Code revision was becoming no longer reasonable, in view of the changes in the forms of marriage and parent-child
relationship or family relationship, as well as the changes in the international circumstances. Opinions to the same effect have also
been attached repeatedly by individual Justices to the subsequent petty bench judgments and decisions…In particular, the
abovementioned judgment of the First Petty Bench of the Supreme Court of March 31, 2003, and rulings made by this court thereafter
can be understood as barely maintaining the conclusion in favor of the constitutionality of the Provision, if the concurring opinions
attached thereto are taken into consideration.
H. Some of the concurring opinions attached to this court's previous rulings mentioned in G. above pointed out that in order to revise
the Provision, it was necessary to make a comprehensive decision while paying attention to the consistency with other related
provisions regarding inheritance, marriage, parent-child relationship, etc. as well as to the entire framework of the family and
inheritance system, and caution would be required for setting the time at which such revision was to take effect and defining the scope
of application of the revised provision. On the basis of this, said opinions stated that those matters mentioned therein can be achieved
appropriately through the legislative measures taken by the Diet or that the Diet was expected to take the necessary legislative
measures quickly.
These concurring opinions were expressed probably because of the great impact of the circumstantial factors mentioned in E. above,
that is, there were movements toward the review of the Provision intermittently since 1979 and revision bills were drafted before and
after the 1995 Grand Bench Decision were rendered. Be that as it may, it is not necessarily clear which elements of the family and
inheritance system are associated with the review of the discriminatory treatment against children born out of wedlock in terms of the
statutory share in inheritance. The revision bill outline and the revision bill mentioned in E. above included equalization of the statutory
share in inheritance between children born in wedlock and children born out of wedlock but did not aim to revise the spouse's share
in inheritance or other related elements of the family and inheritance system as a means to achieve such equalization of the statutory
share in inheritance. Hence, the necessity to consider the consistency with the related provisions cannot be the reason for maintaining
the Provision as a given. The abovementioned concurring opinions cannot be understood as suggesting that it is impossible to declare
unconstitutionality of the Provision by way of a judicial decision. In this respect, even if the Provision is declared unconstitutional by
way of a judicial decision, it is still possible to achieve balance with the assurance of legal stability, as explained in detail in Section 4
below.
As mentioned in (2) above, the 1995 Grand Bench Decision also took into consideration that the provisions concerning the statutory
share in inheritance, including the Provision, function as supplementary rules to be applied in cases such as in the absence of
designation of the shares in inheritance by a will. However, in light of such supplementary nature of the Provision, it is not
unreasonable at all to equalize the statutory share in inheritance between children born in wedlock and children born out of wedlock,
and what is more, in relation to the statutory reserved share, which cannot be violated even by a will, the Provision is apparently a
discriminatory rule set by law, and the very existence of the Provision has the risk of provoking a sense of discrimination against
children born out of wedlock upon their birth. In consideration of these points, it must be said that the supplementary function that the
Provision has as mentioned above is not a material factor in judging its reasonableness.
(4) None of the changes in various matters, etc. associated with the reasonableness of the Provision can solely be a decisive reason
for judging the distinction in terms of the statutory share in inheritance under the Provision. However, giving comprehensive
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consideration to circumstances such as the trends in society seen from the time of the 1947 Civil Code revision up until now, the
diversification of the forms of family in Japan and the changes in people's perceptions resulting therefrom, the legislative trends in
other countries as well as the content of the treaties ratified by Japan and the criticism given by the committees set up under these
treaties, the changes in the legal system, etc. relating to the distinction between children born in wedlock and children born out of
wedlock, and the problems, etc. repeatedly pointed out in the rulings handed down by this court thus far, it can be said to be an evident
fact that respect for individuals in a family, which is a collective unit, has been recognized more clearly. Even if the legal marriage
system itself is entrenched in Japan, it is now impermissible, as a result of such change in the recognition, to cause prejudice to children
by reason of the fact that their mother and father were not in a legal marriage when they were born -a matter that the children
themselves had no choice or chance to correct. Rather, it can be said that a notion that all children must be given respect as individuals
and that their rights must be protected has been established.
Putting all points mentioned above together, it must be said that even in consideration of the discretionary power vested in the
legislative body, the distinction in terms of the statutory share in inheritance between children born in wedlock and children born out
of wedlock had lost reasonable grounds by the time when P's inheritance commenced as of July 2001 at the latest.
Consequently, it must be concluded that the Provision was in violation of Article 14, paragraph (1) of the Constitution as of July 2001
at the latest.
4…
5. Conclusion
For the reasons stated above, with regard to P's inheritance that commenced in July 2001, the Provision should be judged to be
inapplicable because it is in violation of Article 14, paragraph (1) of the Constitution and therefore void. The determination of the
court of prior instance mentioned above, which is contrary to this conclusion, was made on the basis of the erroneous interpretation
of said paragraph and therefore cannot be affirmed. The arguments by Appellant Y1 and the appeal counsel for Appellant Y2 are
well-grounded on this point, and without needing to make a determination on other points argued by them, the decision in prior
instance should inevitably be quashed. We remand the case to the court of prior instance in order to have the case further examined.
Therefore, the decision has been rendered in the form of the main text by the unanimous consent of the Justices.

5
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The Judgment of Japanese Supreme Court, December 16, 2015

Constitution Article 14
(1) All of the people are equal under the law and there shall be no discrimination in political, economic or social relations because
of race, creed, sex, social status or family origin.
Article 24
(1) Marriage shall be based only on the mutual consent of both sexes and it shall be maintained through mutual cooperation with
the equal rights of husband and wife as a basis.
(2) With regard to choice of spouse, property rights, inheritance, choice of domicile, divorce and other matters pertaining to
marriage and the family, laws shall be enacted from the standpoint of individual dignity and the essential equality of the sexes.
Civil CodArticle 733
(1) A woman may not remarry unless six months have passed since the day of dissolution or rescission of her previous marriage.
(2) In the case where a woman had conceived a child before the cancellation or dissolution of her previous marriage, the provision
of the preceding paragraph shall not apply.
Article 772
(1) A child conceived by a wife during marriage shall be presumed to be a child of her husband.
(2) A child born after 200 days from the formation of marriage or within 300 days of the day of the dissolution or rescission of
marriage shall be presumed to have been conceived during marriage.
State Redress ActArticle 1
(1) When a public officer who exercises the public authority of the State or of a public entity has, in the course of his/her duties,
unlawfully inflicted damage on another person intentionally or negligently, the State or public entity shall assume the
responsibility to compensate therefor.

The final appeal is dismissed.
The appellant of final appeal shall bear the cost of the final appeal.
Concerning the reasons for final appeal argued by the appeal counsel, SAKKA Tomoshi

I. Outline of the case
1. In this case, the appellant of final appeal alleges that the provision of Article 733, paragraph (1) of the Civil Code, which prescribes
a six-month period of prohibition of remarriage imposed on women (hereinafter referred to as the "Provision"), violates Article 14,
paragraph (1) and Article 24, paragraph (2) of the Constitution, and accordingly, the appellant seeks damages against the appellee of
final appeal under Article 1, paragraph (1) of the State Redress Act, on the grounds of the illegality of the appellee's legislative inaction,
that is, its failure to take legislative measures to amend or abolish the Provision (hereinafter referred to as the "Legislative Inaction").
According to the facts legally determined by the court of prior instance, the appellee divorced her former husband in March 2008,
and then remarried her current husband in October 2008. The appellant asserts that the start of her remarriage was delayed from the
time that the parties desired due to the existence of the Provision, and she demands that the appellee should pay her 1,650,000 yen
with delay damages accrued thereon, as compensation for the mental distress, etc. that she has suffered from such delay.
2.…
3. In response to these allegations made by the appellant, the court of prior instance held as follows. It is considered that the legislative
purpose of the Provision is to avoid confusion over paternity and thereby prevent the occurrence of a dispute over a father-child
relationship. This legislative purpose is reasonable, and how long women should be prohibited from remarrying in order to achieve
this purpose is an issue to be decided by the Diet while adjusting the balance between said legislative purpose and women's freedom
to marry. Accordingly, the Provision that prescribes a six-month period of prohibition of remarriage cannot immediately be considered
to be an excessive restriction, and hence, the Legislative Inaction should not be assessed as illegal in the context of the application of
Article 1, paragraph (1) of the State Redress Act. In conclusion, the court of prior instance dismissed the appellant's claim.
1

In summary, the appeal counsel argues that the court of prior instance made errors in interpreting Article 14, paragraph (1) and Article
24, paragraph (2) of the Constitution.

II. Constitutionality of the Provision
1. …
2. Legislative purpose of the Provision
(1)…
(2) With regard to a legitimate parent-child relationship, the current Civil Code sets out a framework for presumption of paternity by
way of the following provisions: a child conceived by a wife during marriage is presumed to be a child of her husband (Article 772,
paragraph (1) of the Civil Code); a husband may not rebut the presumption that a child is his child born in wedlock other than by
filing an action to rebut the presumption of legitimacy (Article 775 of said Code); and such action must be filed within one year from
the time the husband comes to know of the child’s birth (Article 777 of said Code). This framework makes it possible to determine
the legal father-child relationship at an early date. If, under this framework, a woman remarries soon after the day of the dissolution,
etc. of her previous marriage and gives birth to a child, a situation could occur in which whether the child's father is her former husband
or current husband cannot be determined immediately. Needless to say, should any disputes arise as to the father-child relationship
under such circumstances, it would be against the interests of the child.
Article 733, paragraph (2) of the Civil Code provides that the Provision shall not apply from the delivery date if a woman had
conceived a child before the dissolution, etc. of her previous marriage, thus making exceptions to the prohibition of remarriage for a
woman who would not have a child that could be presumed to be a child of her former husband after remarriage. Also, Article 773
of said Code provides that if a woman who has remarried in violation of the Provision gives birth to a child, and the paternity of the
child cannot be determined pursuant to the provisions concerning the presumption of paternity under Article 772 of said Code, the
court shall determine paternity of the child, thus setting out a procedure for determining a father-child relationship in the situation
where confusion over paternity exists. These provisions of the Civil Code are interpreted as being premised on the fact that the
Provision has been enacted with a view to avoiding confusion over paternity.

2

(3) In light of the legislative background and the position of the Provision in the set of provisions of the Civil Code concerning a
legitimate parent-child relationship, etc. as explained above, it is appropriate to construe that the legislative purpose of the Provision
is to avoid confusion over paternity of a child who is born after the remarriage of his/her mother, thereby preventing the occurrence
of a dispute over a father-child relationship …. In consideration of the importance of clearly determining a father-child relationship at
an early date, such legislative purpose is found to be reasonable.
…
3. Then, the next question is whether or not the Provision, which prescribes a six-month period of prohibition of remarriage only for
women, can be assessed as being in line with the abovementioned points in association with the legislative purpose and therefore
reasonable. We examine this question below.
(1) As explained above, it is considered that the legislative purpose of the Provision is to avoid confusion over paternity and thereby
prevent the occurrence of a dispute over a father-child relationship. In this respect, Article 772, paragraph (2) of the Civil Code
provides that "A child born after 200 days from the formation of marriage or within 300 days of the day of the dissolution or rescission
of marriage shall be presumed to have been conceived during marriage," thus estimating the time of the conception of a child by
counting backwards from the time of the child's birth, and with regard to a child who is presumed, based on such estimation, to have
been conceived by a wife during marriage, paragraph (1) of said Article provides that "A child conceived by a wife during marriage
shall be presumed to be a child of her husband." Accordingly, in respect of a child who is born after the remarriage of his/her mother,
it is possible, according to calculation, to avoid confusion over paternity by prescribing a 100-day period of prohibition of remarriage.
Marriage has an important effect in that it gives a child born to a married couple the status of a legitimate child. In light of the reason
why the system has been established to presume the paternity of a child born in wedlock on the basis of the clear and uniform criterion
for reckoning the period that commences from the time of the birth and to determine the father-child relationship at an early date with
a view to ensuring the legal stability of the child's family status, the measure to uniformly restrict women from remarrying within said
100-day period to avoid confusion over paternity can be held to be within the scope of the reasonable discretion that is given to the
Diet to legislate matters concerning marriage and the family, and therefore be reasonable in association with the abovementioned
legislative purpose.
Consequently, the part of the Provision prescribing the 100-day period of prohibition of remarriage does not violate Article 14,
paragraph (1) of the Constitution nor Article 24, paragraph (2) of the Constitution.
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The dissenting opinion by Justice YAMAURA Yoshiki is as follows.
Contrary to the majority opinion, I consider that the Provision in whole, which prescribes the six-month period of prohibition of
remarriage for women, violates Article 14, paragraph (1) and Article 24, paragraph (2) of the Constitution, and the Diet's legislative
inaction, that is, its failure to take legislative measures to abolish the Provision by March 2008, when the appellant divorced her former
husband, should be assessed as illegal…
I. Constitutionality of the Provision
1… 2…
3. The majority opinion explains that the legislative purpose of the Provision is to "avoid confusion over paternity and thereby prevent
the occurrence of a dispute over a father-child relationship." With such explanation, the majority opinion appears to try to replace the
conventional legislative purpose with a new one because, due to the changes in the social circumstances such as the establishment of
scientific technology for determination of a blood relationship and the abolition of the traditional family system, etc., the old-fashioned
purpose, i.e. preventing confusion in a blood line, is no longer able to support the system of prohibition of remarriage. If the issue is
to avoid an overlap between the periods that could cause confusion over paternity, one could reach a conclusion that 100 days would
be sufficient to avoid such overlap according to simple calculation, and that therefore the Provision would be made constitutional by
shortening the period of prohibition of remarriage by about 80 days. However, it was already clearly indicated at the sessions of the
Imperial Diet that an overlap between the periods that could cause confusion over paternity could be avoided just by setting a period
of prohibition of remarriage so that no overlap or interval would be created between the periods regarding presumption. The sixmonth period of prohibition of remarriage was the result of deliberation and it was not an error in calculation that needs to be corrected.
When scholars take up the issue of confusion over paternity, they often discuss this issue in the context of proposing an amendment
to the Civil Code by arguing, inter alia, that the six-month period of prohibition of remarriage is too long according to calculation and
it therefore needs to be shortened to 100 days. However, it must not be overlooked that the present case is a case disputing the
constitutionality of the system of prohibition of remarriage itself, rather than the length of the period of prohibition, and that it questions
the constitutional significance of existence of the system of prohibition of remarriage, which imposes a strict restriction, despite the
fact that there are other means with a lower impact.
Furthermore, in connection with the viewpoint of whether or not preventing the occurrence of a dispute over a blood relationship by
means of the system of prohibition of remarriage is conducive to assuring the "interests of the child," the drafters of the Former Civil
Code were worried, from the viewpoint of a man who is to marry a woman, about the possibility of the woman conceiving a child of
her former husband, and they made no mention of the idea of assuring the interests of the child at the sessions of the Imperial Diet or
meetings of the Investigation Committee of Codes, etc. In 1898, women did not have a right to vote, and only a limited group of men
who paid a considerable amount of taxes participated in the legislation process. The Former Civil Code was enacted by the Imperial
Diet under such circumstances. Both the Former Constitution and the Former Civil Code attached importance only to male children,
and the first sons (who were to inherit family estate) in particular, while having no intention of considering the welfare of the second
sons or female children, and in this respect, it can be said that children other than the first sons were excluded from the scope of
protection. If one considers that the Former Civil Code enacted at such time, which prohibited women's remarriage after divorce,
incorporated at all the viewpoint of assuring the interests of a child, such a view is too ignorant of history.

3

4. Nevertheless, it cannot be denied that it is reasonable to try to avoid inconsistency between a biological father-child relationship
and a legal father-child relationship, and in this meaning, the legislative purpose of preventing confusion in a blood line can be deemed
to be reasonable to some extent. Therefore, it is understandable for the drafters at that time, when there was no method to accurately
determine a blood relationship, to have considered prohibiting women from remarrying for a certain period of time with a view to
preventing women from giving birth to children having no blood relationships with the husbands they remarried. However, as UME
stated, "although it is appropriate to permit remarriage as long as there is no likelihood of confusion (in a blood line)" (UME, op. cit.,
p. 92), it was not necessary to prohibit women's remarriage if any scientific method to determine a blood relationship was available…
Now that it is possible to scientifically and objectively clarify a biological father-child relationship owing to the progress in DNA
testing techniques as explained above, the necessity to prescribe a period of prohibition of remarriage as a means to achieve the
legislative purpose of preventing confusion in a blood line has completely been lost, and hence, I consider the Provision in whole to
be unconstitutional.
5…6...7…

8. Declaring the Provision in whole to be unconstitutional would be in line with the trends in foreign countries toward complete
abolition of the system of prohibition of remarriage. More specifically, in the past, due to the absence of a scientific method to prove
a father-child relationship by blood anywhere in the world, an argument that prohibition of women's remarriage is contrary to the
principle of equality of sexes was not clearly voiced. Subsequently, the trends drastically changed during a period starting from
discovery of the double helix structure of DNA in 1953 until the practical application of DNA testing was achieved in 1985. During
this period, foreign countries abolished systems of prohibition of remarriage in succession, and today, there are only a few countries
among the major countries that maintain such a system of prohibition of remarriage as that in force in Japan. As a recent example, let
us take a look at the Republic of Korea, which had a legal system similar to that of Japan. In 1997, the Constitutional Court declared
the system of an action to rebut the presumption of legitimacy (which is equivalent to an action to rebut presumption of legitimacy in
Japan) to be unconstitutional, on the grounds that this system imposes an extreme restriction regarding the opportunity to rebut a
parent-child relationship that is inconsistent with a true blood relationship and goes beyond the bounds of the legislative discretion.
Following this, a legal amendment was made in 2005 to allow the husband and the mother to file an action to rebut legitimacy, and
extend the statute of limitations so that this action may be filed within two years from the day the husband or the mother comes to
know the grounds for rebuttal (Koh, Sang-Ryong, "Kankoku Kazoku Ho no Daikaikaku" (The great reform of the Korean Family
Law), Jurist No. 1294, pp. 84 et seq.). At the same time, Article 811 of the Korean Civil Code which prescribed a six-month period
of prohibition of remarriage for women was abolished, as explained as follows: "In a county where marriage is formed upon the
acceptance of a notification of marriage, it is obvious that this system is virtually useless. This system rather poses the risk of bringing
about a harsh consequence to women because the violation thereof is stipulated as the grounds for rescission of marriage. Accordingly,
this provision was deleted through the partial amendment to the Civil Code in 2005" (Kim, Choo-Soo and Kim, Sang-Yong,
"Chushaku Daikanminkoku Shinzoku Ho" (Commentary on the family law of the Republic of Korea), p. 28 (Nihon Kajo Publishing,
2007)). It was decided that if a child is born in the situation where confusion of paternity exists, the problem can be solved by filing
an action to seek determination of paternity by the court (Article 845 of the Korean Civil Code; which is equivalent to an action
seeking determination of paternity in Japan), in which a family court is to determine paternity based on scientific judgment, and that
in some cases, blood testing and DNA testing may be implemented using samples of the parties or interested persons, to the extent
that these tests do not adversely affect the health or dignity of the persons to be tested (Article 29 of the Korean Domestic Affairs
Litigation Law) (Lawyers Association of ZAINICHI Koreans, ed., "Q&A Shin Kankoku Kazoku Ho Dai 2 Han" (Q&A, New
Korean family law, second edition), pp. 51 and 135 (Nihon Kajo Publishing, 2015)).
Another important fact is that the Human Rights Committee and the Committee on the Elimination of Discrimination against Women
of the United Nations declared that Japan's system of prohibition of remarriage violates the provisions of international treaties
concerning gender equality and freedom to marry, and since 1998, these committees have requested or recommended Japan to abolish
this system.
Although these facts may not be direct grounds for the constitutional interpretation in Japan, they can still be recognized as material
facts that show the changes in the social situation due to which the system of prohibition of remarriage is proved to be contrary to the
principle of equality of sexes that is applicable to a married couple and the family as provided in Article 24, paragraph (2) of the
Constitution.
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Why Taiwan's Gay Marriage Ruling
Matters
The recent ruling is a testament to Taiwan’s robust
democracy.
By Trevor Sutton and Brian Harding
June 01, 2017

On May 24, the gay, lesbian, and bisexual (LGBT) citizens of
Taiwan achieved a major victory when the self-governing
island’s highest court, the Judicial Yuan, ruled that denying
same-sex couples the right to marry violated their right to
Image Credit: Flickr/Andy Lain
equality under the Taiwanese constitution. After decades of
progress on LGBT issues in Western Europe and North and
South America, one might conclude that the ruling was simply the latest domino to fall in the long march towards
marriage equality.
But the ruling has a broader and deeper significance beyond changing global attitudes towards the LGBT community.
It’s also a testament to the robust democracy that the Taiwanese have built in a region that is often lacking in rule of
law and pluralistic values.
Rising prosperity and relaxation of political controls have led to improvements on some social and political issues in
many East Asian states, but LGBT rights have not moved at the same pace. Only a handful of East Asian countries
allow openly LGBT citizens to perform military service, and none allows same-sex couples to adopt. Homosexual
relationships remain illegal in Singapore, Malaysia, Brunei, and parts of Indonesia. And, until last week, no
government granted any legal status to same-sex relationships.
Enjoying this article? Click here to subscribe for full access. Just $5 a month.
The Judicial Yuan’s ruling thus represents more than a victory in a local culture war. Rather, it serves as a powerful
validation of an idea that until now has struggled to gain traction in East Asia: that an Asian society, acting through
its own institutions and drawing on its own traditions, can affirm the basic rights of LGBT citizens and afford samesex relationships the same dignity before the law as that granted to different-sex unions.
That Taiwan should be the first Asian polity to recognize same-sex marriage is, on some level, unsurprising. Taiwan
has long been home to one of Asia’s most vibrant LGBT communities, part of a dynamic social fabric in a society that
has embraced diversity and the expression of minority cultural and political views. For years, Taipei has been home
to Asia’s largest gay pride festival, and a poll last year indicated that a slight majority of Taiwanese citizens supported
same-sex marriage. The Democratic Progressive Party (DPP), which currently holds a legislative majority and the
presidency, has also been supportive of LGBT rights.
The causes of Taiwanese pluralism and tolerance are multifaceted. To some extent, they have arisen organically in a
society that has few restrictions on speech or social and political activities and welcomes engagement with the outside
world. But another critical factor has been a conscious effort by Taiwanese authorities, especially the DPP, to develop
a distinct Taiwanese political and cultural identity predicated in key part on respect for civil liberties. One notable
consequence of this effort has been reform of the state educational curriculum, historically a powerful shaper of social
norms, to deemphasize traditional Confucian moral guidance in favor of pluralistic values.
Yet there is another reason Taiwan is the only polity in Asia that could have produced last week’s ruling: Taiwanese
political elites’ deep commitment to rule of law and constitutionalism, even at the expense of executive authority.
Many countries in East Asia lack an independent judiciary with authority to invalidate executive acts and legislation.
Some—such as Japan, Indonesia, and Thailand—have courts with the authority to engage in judicial review, but they

play a comparatively muted role in national life. Japan’s Supreme Court, for example, has only struck down eight
laws as unconstitutional in its 70-year history.

The Judicial Yuan, by contrast, had a central role in the liberalization of Taiwan’s political system and has exhibited a
zeal in defending democratic liberties and rule of law that has no equivalent elsewhere in East Asia.

Most famously, in 1990, the Judicial Yuan ordered the retirement of a large contingent of politically reactionary
legislators who had not been required to face reelection for more than four decades, clearing the way for major
democratic reforms. During the 1990s, the court also struck down longstanding bans on political speech, lessened the
role of the military in civilian life, and enhanced procedural protections for criminal defendants.

With this perspective in mind, it’s possible to view the Judicial Yuan’s ruling as the product of a distinctly Taiwanese
political culture anchored in respect for the rights of the individual and a government of laws rather than men. That
political culture, in turn, offers a compelling argument for why the United States should conceive of its relationship
with Taiwan in terms of shared values, rather than solely on the basis of strategic interests.

At a time when Taiwan is still viewed by many U.S. policymakers as a chess piece in a long-running contest with
Beijing, the ruling is a necessary reminder that the island has emerged as a beacon of liberal values unlike any other
in East Asia.

Trevor Sutton is a senior fellow at the Center for American Progress. Brian Harding is Director for East and
Southeast Asia at the Center. Both authors previously served in the Office of the Deputy Assistant Secretary of
Defense for South and Southeast Asia in the Pentagon.
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