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Description
How do legal ideas, doctrines and institutions move from place to place?   As “legal transplants” accepted 
or refused?   As colonial – or neo-colonial – compulsion?  Through a more complex global circulation of 
legal knowledge and experience?   The experience of East Asian countries may be indicative.   Japan, for 
example, was first country acknowledged as “civilized” by the West -- what did Japan really adopt, what was 
forced upon them – and what compromises did Western powers make in adopting Japan into their legal 
community?   As Japan used similar legal tools in colonizing other Asian countries, how did they respond, 
to “westernization” by Japan to modernize their own legal systems?  How do more recent experiences of 
legal Americanization compare with these earlier colonial moments?  How to understand the multilateral 
circulation of legal knowledge and experience we find today among many Asian nations?  
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1

T
he D

ecision of Japanese Suprem
e C

ourt, Septem
ber 4, 2013 

http://w
w

w
.courts.go.jp/app/hanrei_en/detail?id=1203

 

T
he decision in prior instance is quashed. 

T
he case is rem

anded to the Tokyo H
igh C

ourt. 

1. O
utline of the case 

In this case, w
ith regard to the estate of P, w

ho died in July 2001, the appellees w
ho are P's children born in w

edlock (including P's 

heir(s) per stirpes) filed a petition for a ruling on the division of P's estate against the appellants, w
ho are P's children born out of 

w
edlock. T

he court of prior instance determ
ined that the part of the proviso to A

rticle 900, item
 (iv) of the C

ivil C
ode, w

hich provides 
that the share in inheritance of a child born out of w

edlock shall be one half of the share in inheritance of a child born in w
edlock 

(hereinafter this part shall be referred to as the "Provision"), w
as not in violation of A

rticle 14, paragraph (1) of the C
onstitution, and 

concluded that P's estate should be divided based on the respective statutory shares in inheritance of the appellees and the appellants 
as calculated by applying the Provision. A

ppellant Y
1 and the appeal counsel for A

ppellant Y
2 argue that the Provision is in violation 

of A
rticle 14, paragraph (1) of the C

onstitution and therefore void 

2. C
riteria for judging the consistency w

ith A
rticle 14, paragraph (1) of the C

onstitution 

A
rticle 14, paragraph (1) of the C

onstitution provides for equality under the law
, and this provision should be interpreted as prohibiting 

any discrim
inatory treatm

ent by law
 unless such treatm

ent is based on reasonable grounds in relation to the nature of the m
atter. T

his 

is the case law
 established by the precedent rulings of this court …

 
T

he inheritance system
 sets rules as to w

ho is to inherit the property of the decedent, and in order to define the inheritance system
, the 

circum
stances in each country such as the tradition, social conditions and public sentim

ents should be taken into consideration. 
Furtherm

ore, since the m
odern inheritance system

 is closely related to the concept of a fam
ily, it cannot be defined w

ithout ignoring 
the rules, people's perceptions, etc. regarding m

arital or parent-child relationships in the country. It is left to the reasonable discretion 
of the legislature to define the inheritance system

 w
hile com

prehensively considering all these factors. T
he m

ajor issue disputed in 
the present case is, w

ithin the inheritance system
 defined in that m

anner, w
hether or not the distinction m

ade by the Provision in term
s 

of the statutory shares in inheritance betw
een children born in w

edlock and children born out of w
edlock constitutes discrim

inatory 
treatm

ent w
ithout reasonable grounds. If there is no reasonable ground for m

aking such distinction even w
hen the abovem

entioned 
discretionary pow

er vested in the legislative body is taken into consideration, it is appropriate to construe that said distinction is in 
violation of A

rticle 14, paragraph (1) of the C
onstitution. 

3. W
hether or not the P

rovision is consistent w
ith A

rticle 14, paragraph (1) of the C
onstitution 

A
rticle 24, paragraph (1) of the C

onstitution provides that "M
arriage shall be based only on the m

utual consent of both sexes and 
it shall be m

aintained through m
utual cooperation w

ith the equal rights of husband and w
ife as a basis," and paragraph (2) of said 

A
rticle provides that "W

ith regard to choice of spouse, property rights, inheritance, choice of dom
icile, divorce and other m

atters 

C
ivil C

ode A
rticle 900 If there are tw

o or m
ore heirs of the sam

e rank, their shares in inheritance shall be determ
ined 

by the follow
ing item

s: 
(i) if a child and a spouse are heirs, the child's share in inheritance and the spouse's share in inheritance shall be one half 
each; 
(ii)

if a spouse and lineal ascendant are heirs, the spouse's share in inheritance shall be tw
o thirds, and the lineal

ascendant's share in inheritance shall be one third; 
(iii) if a spouse and sibling(s) are heirs, the spouse's share in inheritance shall be three quarters, and the sibling's share in 
inheritance shall be one quarter; 

(iv) if there are tw
o or m

ore children, lineal ascendants, or siblings, the share in the inheritance of each shall be divided 
equally; provided that the share in inheritance of an child out of w

edlock shall be one half of the share in inheritance of 
a child in w

edlock, and the share in inheritance of a sibling w
ho shares only one parent w

ith the decedent shall be one 
half of the share in inheritance of a sibling w

ho shares both parents. 

2

pertaining to m
arriage and the fam

ily, law
s shall be enacted from

 the standpoint of individual dignity and the essential equality of the 
sexes." In accordance w

ith these provisions, A
rticle 739, paragraph (1) of the C

ivil C
ode provides that "M

arriage shall take effect 

upon notification pursuant to the Fam
ily R

egistration A
ct," thus adopting the principle of legal m

arriage and rejecting de facto 
m

arriage. M
eanw

hile, w
ith regard to the inheritance system

, the C
ivil C

ode w
as partially revised by A

ct N
o. 222 of 1947 (hereinafter 

referred to as the "1947 C
ivil C

ode revision"), abolishing the right to succeed to the position of the head of the fam
ily, w

hich had been 
the foundation for the Japanese "fam

ily" system
, and introducing the present inheritance system

 w
herein, as a rule, the spouse and 

child(ren) of the deceased shall be heirs. Still, the clause providing that in the case of inheritance that com
m

ences upon the death of a 
fam

ily m
em

ber, the statutory share in inheritance of a child born out of w
edlock shall be one half of that of a child born in w

edlock 
(the proviso to A

rticle 1004 of the C
ivil C

ode prior to the 1947 C
ivil C

ode revision) survived and w
as m

aintained as the Provision in 
the existing C

ivil C
ode. 

T
he decision of the G

rand B
ench of the Suprem

e C
ourt on 1991 (K

u) N
o. 143, July 5, 1995, M

inshu V
ol. 49, N

o. 7, at 1789 
(hereinafter referred to as the "1995 G

rand B
ench D

ecision") took into consideration that the provisions concerning the statutory share 
in inheritance, including the Provision, do not require that inheritance be conducted according to the statutory share in inheritance of 
each heir, but function as supplem

entary rules to be applied in cases such as in the absence of designation of the shares in inheritance 

by a w
ill. T

hen, according to the criteria for judgm
ent of the sam

e effect as those show
n in 2. above, the Suprem

e C
ourt accounted 

for the purport of the Provision, w
hich sets the statutory share in inheritance of a child born out of w

edlock as one half of that of a 
child born in w

edlock, holding as follow
s: "A

s long as the C
ivil C

ode adopts the principle of legal m
arriage, the Provision gives 

preferential treatm
ent to the spouse w

ho has been in a m
arital relationship w

ith the deceased and their child(ren) in term
s of the 

statutory share in inheritance, w
hile at the sam

e tim
e, it assures that a child born out of w

edlock w
ill have a certain statutory share in 

inheritance so as to protect such child." In conclusion, the Suprem
e C

ourt ruled that the Provision cannot be regarded as going beyond 
the bounds of the reasonable discretion vested in the legislature and therefore it cannot be deem

ed to be in violation of A
rticle 14, 

paragraph (1) of the C
onstitution. H

ow
ever, even under the principle of legal m

arriage, the issue of how
 to set rules for the statutory 

share in inheritance of a child born in w
edlock and that of a child born out of w

edlock should be determ
ined by com

prehensively 
considering the m

atters referred to in 2. above, and these m
atters change along w

ith tim
es. T

herefore, the reasonableness of such rules 
should be subject to constant exam

ination and scrutiny in light of the C
onstitution, w

hich provides for individual dignity and equality 
under the law

. 

 W
ith regard to im

portant m
atters am

ong those referred to in 2. above, the factual circum
stances have changed as outlined below

 
since the 1947 C

ivil C
ode revision. 

A
. L

ooking at the process of the 1947 C
ivil C

ode revision, it m
ay be seen as the background factors that there w

as an ethos am
ong 

people aspiring to have the legitim
ate descendants inherit their fam

ily estate even after the abolition of the right to succeed to the 
position of the head of the fam

ily that had supported the Japanese traditional "fam
ily" system

, and that there w
as also a sense of 

discrim
ination am

ong people tow
ard m

en and w
om

en in relationships other than legal m
arriage and children born in such

relationships, w
hile regarding only legal m

arriage as legitim
ate m

arriage and respecting and trying to protect it. Furtherm
ore, in the 

D
iet sessions in w

hich the revision bill w
as deliberated, the existence of law

s in other countries at that tim
e, w

hich m
ade a distinction 

in term
s of the share in inheritance betw

een children born in w
edlock and children born out of w

edlock (such as by denying shares in 
inheritance to children born out of w

edlock), w
as repeatedly argued as the grounds for supporting the consistency of the Provision 

w
ith A

rticle 14, paragraph (1) of the C
onstitution. T

his suggests that these law
s of other countries had an influence on the process of 

introducing the Provision in the existing C
ivil C

ode. 
H

ow
ever, since the 1947 C

ivil C
ode revision, the actual state of m

arriage and fam
ily in Japan has changed along w

ith the changes in 

social and econom
ic circum

stances, and it is said that people's perceptions of m
arriage and fam

ily have also changed accordingly. 
A

lthough there m
ay be differences by region or type of w

ork, a fam
ily com

posed of husband and w
ife and their children w

ho have 
not grow

n up becam
e the com

m
on m

inim
um

 unit to support w
orkers' lives and the num

ber of fam
ilies of such com

position increased 
am

id the rapid econom
ic developm

ent in the post-w
ar period. A

t the sam
e tim

e, along w
ith the progress in aging of the population, it 

has becom
e increasingly necessary to provide security for the lives of surviving spouses, bringing about a drastic change to the 

significance of inheritance property, w
hich had largely served as the m

eans of living of the descendants. T
his led to the increase in 

the spouse's statutory share in inheritance, w
hich is included in the partial revision to the C

ivil C
ode by A

ct N
o. 51 of 1980. M

oreover, 
the num

ber of children born out of w
edlock had been on a declining trend until around 1979, but then it took an upw

ard turn and has 
been continuing to increase until today. Since the beginning of the H

eisei era (from
 1989), m

ore people tend to m
arry later or choose 
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not to m
arry, and the birth rate has continued to decline. A

long w
ith these trends, there has been an increase in the num

ber of 
households w

herein m
iddle-aged single children live w

ith their parents and the num
ber of single-person households, and there has 

also been an increase in the num
ber of divorces, and, in particular, the num

bers of divorces and rem
arriages involving m

inor children. 
In view

 of these facts, it is said that the form
s of m

arriage and fam
ily have greatly diversified, and people now

 have diversified 
perceptions of m

arriage and fam
ily accordingly. 

B
. T

here has also been a dram
atic change in the situations in other countries, w

hich had an influence on the process of introducing 
the Provision in the existing C

ivil C
ode as m

entioned in A
. above. In other countries, and in the U

nited States and E
uropean countries 

in particular, there used to be a strong sense of discrim
ination against children born out of w

edlock due to religious reasons. A
t the 

tim
e of the 1947 C

ivil C
ode revision, a tendency to aw

ard only a lim
ited share in inheritance to children born out of w

edlock w
as 

seen in m
any countries, and this had an influence on the process of introducing the Provision. H

ow
ever, since the late 1960s, m

ost of 
these countries prom

oted equal treatm
ent betw

een children born in w
edlock and children born out of w

edlock from
 the perspective 

of protecting children's rights and enacted law
s to abolish discrim

ination in term
s of inheritance. A

t the tim
e w

hen the 1995 G
rand 

B
ench 

D
ecision 

w
as 

rendered, 
am

ong 
the 

m
ajor 

countries 
w

here 
such 

discrim
ination 

still 
existed, 

G
erm

any 
enacted

E
rbrechtsgleichstellungsgesetz (A

ct on E
qualization of Succession R

ights) in 1998, and France enacted L
oi n

 
2001-1135 du

3 decem
bre 2001 relative aux droits du conjoint survivant et des enfants adulterins et m

odernisant diverses dispositions de droit 
successoral (L

aw
 N

o. 2001-1135 of D
ecem

ber 3, 2001 on the R
ights of the Surviving Spouse and C

hildren B
orn out of W

edlock and 
M

odernizing V
arious Provisions of Inheritance L

aw
) in 2001, thereby elim

inating discrim
ination in term

s of the share in inheritance 
betw

een children born in w
edlock and children born out of w

edlock. A
t present, am

ong the U
nited States and E

uropean countries, no 
country m

aintains a distinction in term
s of the share in inheritance betw

een children born in w
edlock and children born out of w

edlock, 
as Japan still does. T

hus, such treatm
ent can be said as being rare on a global scale. 

C
. Japan ratified the International C

ovenant on C
ivil and Political R

ights (IC
C

PR
) in 1979 (T

reaty N
o. 7 of 1979) and the C

onvention 
on the R

ights of the C
hild (C

R
C

) in 1994 (T
reaty N

o. 2 of 1994). T
hese treaties provide that children m

ust be protected against 
discrim

ination of any kind by birth. Furtherm
ore, as organizations affiliated w

ith the U
nited N

ations, the U
nited N

ations H
um

an 
R

ights C
om

m
ittee w

as established under the IC
C

PR
 and the C

om
m

ittee on the R
ights of the C

hild w
as established under the C

R
C

. 
T

hese com
m

ittees are vested w
ith the authority to express opinions, m

ake recom
m

endations, etc. to the contracting States w
ith regard 

to m
atters such as the status of im

plem
entation of the respective covenant and convention. 

A
s for the status of im

plem
entation of the IC

C
PR

 and the C
R

C
 by Japan in relation to treatm

ent of children born out of w
edlock, the 

U
nited N

ations H
um

an R
ights C

om
m

ittee m
ade a com

prehensive recom
m

endation in 1993 that Japan should rem
ove the

discrim
inatory provisions relating to children born out of w

edlock, and since then, both com
m

ittees have repeatedly expressed
concerns, recom

m
ended legal revision, etc. to Japan, specifically criticizing the discrim

inatory provisions relating to nationality, 
fam

ily register, and inheritance, including the Provision. R
ecently, in 2010, the C

om
m

ittee on the R
ights of the C

hild again expressed 
its concern about the existence of the Provision. 
D

. U
nder the changing global circum

stances as described in B
. and C

. above, the Japanese legal system
s, etc. relating to the distinction 

betw
een children born in w

edlock and children born out of w
edlock have also changed. In 1988, an action w

as brought against the  
requirem

ent of m
aking an entry of a child's relationship w

ith the head of his/her household in his/her residence certificate. In 1994, 
w

hile this case w
as pending before the court of second instance, the G

uidelines for H
andling A

ffairs R
elating to the B

asic R
esident 

R
egisters w

ere partially revised (Jichi-Shin N
otice N

o. 233 of D
ecem

ber 15, 1994), and, as a result, it w
as provided that a child of the 

head of the household shall be indicated sim
ply as a "child," irrespective of w

hether the child is born in w
edlock or out of w

edlock. 

In addition, another action w
as brought in 1999 against the requirem

ent of m
aking an entry of the relationship of a child born out of 

w
edlock w

ith his/her m
other or father in the fam

ily register. In 2004, after the court of first instance rendered a judgm
ent on this case, 

the O
rdinance for E

nforcem
ent of the Fam

ily R
egister A

ct w
as partially revised (O

rdinance of the M
inistry of Justice N

o. 76 of 2004), 
and, as a result, it w

as provided that a child born out of w
edlock m

ust be indicated in the sam
e m

anner as a child born in w
edlock, for 

exam
ple, the "first son/daughter." W

ith regard to the indication of the relationship of a child born out of w
edlock w

ith his/her m
other 

or father already entered in the fam
ily register, it w

as announced by a circular notice (C
ircular N

otice M
in-Ichi N

o. 3008 of N
ovem

ber 
1, 2004, issued from

 the D
irector-G

eneral of the C
ivil A

ffairs B
ureau) that such indication should be corrected according to the new

 
rule m

entioned above upon request. Furtherm
ore, in 2006 (G

yo-T
su) N

o. 135, the judgm
ent of the G

rand B
ench of the Suprem

e 
C

ourt of June 4, 2008, M
inshu V

ol. 62, N
o. 6, at 1367, the court declared that A

rticle 3, paragraph (1) of the N
ationality A

ct (prior to 
the revision by A

ct N
o. 88 of 2008), w

hich provided for different rules for the treatm
ent of children born out of w

edlock from
 that of 

children born in w
edlock in term

s of acquisition of Japanese nationality, had been in violation of A
rticle 14, paragraph (1) of the 

C
onstitution as of 2003 at the latest. W

hen said revision w
as m

ade to the N
ationality A

ct in response to this Suprem
e C

ourt judgm
ent, 

children born out of w
edlock w

ho had m
ade a notification for acquisition of Japanese nationality before 2003 w

ere deem
ed to be 

4

entitled to acquire Japanese nationality. 
E

. T
he necessity to equalize the statutory share in inheritance of children born in w

edlock and that of children born out of w
edlock 

had been recognized earlier on. In 1979, the C
ounsellor's O

ffice of the C
ivil A

ffairs B
ureau of the M

inistry of Justice released a draft 
outline of the C

ivil C
ode revision relating to inheritance as an outcom

e of the deliberation at the Personal Status L
aw

 Subcom
m

ittee 
of the C

ivil L
aw

 C
om

m
ittee of the L

egislative C
ouncil of the M

inistry of Justice, in w
hich the office proposed equalization betw

een 
the statutory share in inheritance of children born in w

edlock and that of children born out of w
edlock. In addition, said office released 

a draft outline of the C
ivil C

ode revision relating to the m
arriage system

, etc. in 1994 also as an outcom
e of the deliberation at said 

subcom
m

ittee, and the L
egislative C

ouncil reported to the M
inister of Justice an outline of a bill for partial revision of the C

ivil C
ode 

in 1996, and in these docum
ents, it w

as clearly stated that the statutory share in inheritance should be equalized for both categories of 
children. Furtherm

ore, in 2010, the governm
ent prepared a revision bill addressing the sam

e point as the abovem
entioned outlines of 

the bill w
ith a view

 to subm
itting it to the D

iet, but neither of them
 actually reached the D

iet. 
F…

 
G

. Since it rendered the 1995 G
rand B

ench D
ecision, this court has ruled that the Provision is in conclusion consistent w

ith the 
C

onstitution. H
ow

ever, upon rendering the 1995 G
rand B

ench D
ecision, five Justices already pointed out in their dissenting opinion 

that m
ore w

eight should be attached to the position of children born out of w
edlock, and m

oreover, said decision w
a s also

accom
panied by a concurring opinion given by one Justice stating that the Provision w

hich had been reasonable at the tim
e of the 

1947 C
ivil C

ode revision w
as becom

ing no longer reasonable, in view
 of the changes in the form

s of m
arriage and parent-child 

relationship or fam
ily relationship, as w

ell as the changes in the international circum
stances. O

pinions to the sam
e effect have also 

been attached repeatedly by individual Justices to the subsequent petty bench judgm
ents and decisions…

I n particular, the
abovem

entioned judgm
ent of the First Petty B

ench of the Suprem
e C

ourt of M
arch 31, 2003, and rulings m

ade by this court thereafter 
can be understood as barely m

aintaining the conclusion in favor of the constitutionality of the Provision, if the concurring opinions 
attached thereto are taken into consideration. 
H

. Som
e of the concurring opinions attached to this court's previous rulings m

entioned in G
. above pointed out that in order to revise 

the Provision, it w
as necessary to m

ake a com
prehensive decision w

hile paying attention to the consistency w
ith other related

provisions regarding inheritance, m
arriage, parent-child relationship, etc. as w

ell as to the entire fram
ew

ork of the fam
ily and 

inheritance system
, and caution w

ould be required for setting the tim
e at w

hich such revision w
as to take effect and defining the scope 

of application of the revised provision. O
n the basis of this, said opinions stated that those m

atters m
entioned therein can be achieved 

appropriately through the legislative m
easures taken by the D

iet or that the D
iet w

as expected to take the necessary legislative 
m

easures quickly. 
T

hese concurring opinions w
ere expressed probably because of the great im

pact of the circum
stantial factors m

entioned in E
. above, 

that is, there w
ere m

ovem
ents tow

ard the review
 of the Provision interm

ittently since 1979 and revision bills w
ere drafted before and 

after the 1995 G
rand B

ench D
ecision w

ere rendered. B
e that as it m

ay, it is not necessarily clear w
hich elem

ents of the fam
ily and 

inheritance system
 are associated w

ith the review
 of the discrim

inatory treatm
ent against children born out of w

edlock in term
s of the 

statutory share in inheritance. T
he revision bill outline and the revision bill m

entioned in E
. above included equalization of the statutory 

share in inheritance betw
een children born in w

edlock and children born out of w
edlock but did not aim

 to revise the spouse's share 
in inheritance or other related elem

ents of the fam
ily and inheritance system

 as a m
eans to achieve such equalization of the statutory 

share in inheritance. H
ence, the necessity to consider the consistency w

ith the related provisions cannot be the reason for m
aintaining 

the Provision as a given. T
he abovem

entioned concurring opinions cannot be understood as suggesting that it is im
possible to declare 

unconstitutionality of the Provision by w
ay of a judicial decision. In this respect, even if the Provision is declared unconstitutional by 

w
ay of a judicial decision, it is still possible to achieve balance w

ith the assurance of legal stability, as explained in detail in Section 4 
below

. 
A

s m
entioned in (2) above, the 1995 G

rand B
ench D

ecision also took into consideration that the provisions concerning the statutory 
share in inheritance, including the Provision, function as supplem

entary rules to be applied in cases such as in the absence of 
designation of the shares in inheritance by a w

ill. H
ow

ever, in light of such supplem
entary nature of the Provision, it is not

unreasonable at all to equalize the statutory share in inheritance betw
een children born in w

edlock and children born out of w
edlock, 

and w
hat is m

ore, in relation to the statutory reserved share, w
hich cannot be violated even by a w

ill, the Provision is apparently a 
discrim

inatory rule set by law
, and the very existence of the Provision has the risk of provoking a sense of discrim

ination against 
children born out of w

edlock upon their birth. In consideration of these points, it m
ust be said that the supplem

entary function that the 
Provision has as m

entioned above is not a m
aterial factor in judging its reasonableness. 

(4) N
one of the changes in various m

atters, etc. associated w
ith the reasonableness of the Provision can solely be a decisive reason 

for judging the distinction in term
s of the statutory share in inheritance under the Provision. H

ow
ever, giving com

prehensive
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consideration to circum
stances such as the trends in society seen from

 the tim
e of the 1947 C

ivil C
ode revision up until now

, the 
diversification of the form

s of fam
ily in Japan and the changes in people's perceptions resulting therefrom

, the legislative trends in 

other countries as w
ell as the content of the treaties ratified by Japan and the criticism

 given by the com
m

ittees set up under these 
treaties, the changes in the legal system

, etc. relating to the distinction betw
een children born in w

edlock and children born out of 
w

edlock, and the problem
s, etc. repeatedly pointed out in the rulings handed dow

n by this court thus far, it can be said to be an evident 
fact that respect for individuals in a fam

ily, w
hich is a collective unit, has been recognized m

ore clearly. E
ven if the legal m

arriage 
system

 itself is entrenched in Japan, it is now
 im

perm
issible, as a result of such change in the recognition, to cause prejudice to children 

by reason of the fact that their m
other and father w

ere not in a legal m
arriage w

hen they w
ere born -a m

atter that the children 
them

selves had no choice or chance to correct. R
ather, it can be said that a notion that all children m

ust be given respect as individuals 
and that their rights m

ust be protected has been established. 
Putting all points m

entioned above together, it m
ust be said that even in consideration of the discretionary pow

er vested in the 
legislative body, the distinction in term

s of the statutory share in inheritance betw
een children born in w

edlock and children born out 
of w

edlock had lost reasonable grounds by the tim
e w

hen P's inheritance com
m

enced as of July 2001 at the latest. 
C

onsequently, it m
ust be concluded that the Provision w

as in violation of A
rticle 14, paragraph (1) of the C

onstitution as of July 2001 

at the latest. 

4…
 

5. C
onclusion 

For the reasons stated above, w
ith regard to P's inheritance that com

m
enced in July 2001, the Provision should be judged to be 

inapplicable because it is in violation of A
rticle 14, paragraph (1) of the C

onstitution and therefore void. T
he determ

ination of the 
court of prior instance m

entioned above, w
hich is contrary to this conclusion, w

as m
ade on the basis of the erroneous interpretation 

of said paragraph and therefore cannot be affirm
ed. T

he argum
ents by A

ppellant Y
1 and the appeal counsel for A

ppellant Y
2 are 

w
ell-grounded on this point, and w

ithout needing to m
ake a determ

ination on other points argued by them
, the decision in prior 

instance should inevitably be quashed. W
e rem

and the case to the court of prior instance in order to have the case further exam
ined. 

 T
herefore, the decision has been rendered in the form

 of the m
ain text by the unanim

ous consent of the Justices. 
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he Judgm
ent of Japanese Suprem

e C
ourt, D

ecem
ber 16, 2015 
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w
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  T

he final appeal is dism
issed. 

T
he appellant of final appeal shall bear the cost of the final appeal. 

C
oncerning the reasons for final appeal argued by the appeal counsel, SA

K
K

A
 T

om
oshi 

 
I. O

utline of the case 
1. In this case, the appellant of final appeal alleges that the provision of A

rticle 733, paragraph (1) of the C
ivil C

ode, w
hich prescribes 

a six-m
onth period of prohibition of rem

arriage im
posed on w

om
en (hereinafter referred to as the "Provision"), violates A

rticle 14, 
paragraph (1) and A

rticle 24, paragraph (2) of the C
onstitution, and accordingly, the appellant seeks dam

ages against the appellee of 
final appeal under A

rticle 1, paragraph (1) of the State R
edress A

ct, on the grounds of the illegality of the appellee's legislative inaction, 
that is, its failure to take legislative m

easures to am
end or abolish the Provision (hereinafter referred to as the "L

egislative Inaction"). 
A

ccording to the facts legally determ
ined by the court of prior instance, the appellee divorced her form

er husband in M
arch 2008, 

and then rem
arried her current husband in O

ctober 2008. T
he appellant asserts that the start of her rem

arriage w
as delayed from

 the 
tim

e that the parties desired due to the existence of the Provision, and she dem
ands that the appellee should pay her 1,650,000 yen 

w
ith delay dam

ages accrued thereon, as com
pensation for the m

ental distress, etc. that she has suffered from
 such delay. 

2.…
 

3. In response to these allegations m
ade by the appellant, the court of prior instance held as follow

s. It is considered that the legislative 
purpose of the Provision is to avoid confusion over paternity and thereby prevent the occurrence of a dispute over a father-child 
relationship. T

his legislative purpose is reasonable, and how
 long w

om
en should be prohibited from

 rem
arrying in order to achieve 

this purpose is an issue to be decided by the D
iet w

hile adjusting the balance betw
een said legislative purpose and w

om
en's freedom

 
to m

arry. A
ccordingly, the Provision that prescribes a six-m

onth period of prohibition of rem
arriage cannot im

m
ediately be considered 

to be an excessive restriction, and hence, the L
egislative Inaction should not be assessed as illegal in the context of the application of 

A
rticle 1, paragraph (1) of the State R

edress A
ct. In conclusion, the court of prior instance dism

issed the appellant's claim
. 

 

C
onstitution A

rticle 14  
(1) A

ll of the people are equal under the law
 and there shall be no discrim

ination in political, econom
ic or social relations because 

of race, creed, sex, social status or fam
ily origin. 

A
rticle 24  

(1) M
arriage shall be based only on the m

utual consent of both sexes and it shall be m
aintained through m

utual cooperation w
ith 

the equal rights of husband and w
ife as a basis. 

(2) W
ith regard to choice of spouse, property rights, inheritance, choice of dom

icile, divorce and other m
atters pertaining to 

m
arriage and the fam

ily, law
s shall be enacted from

 the standpoint of individual dignity and the essential equality of the sexes. 
 C

ivil C
od

A
rticle 733   

(1) A
 w

om
an m

ay not rem
arry unless six m

onths have passed since the day of dissolution or rescission of her previous m
arriage. 

(2) In the case w
here a w

om
an had conceived a child before the cancellation or dissolution of her previous m

arriage, the provision 
of the preceding paragraph shall not apply. 
A

rticle 772   
(1) A

 child conceived by a w
ife during m

arriage shall be presum
ed to be a child of her husband. 

(2) A
 child born after 200 days from

 the form
ation of m

arriage or w
ithin 300 days of the day of the dissolution or rescission of 

m
arriage shall be presum

ed to have been conceived during m
arriage. 

 State R
edress A

ct
A

rticle 1   
(1) W

hen a public officer w
ho exercises the public authority of the State or of a public entity has, in the course of his/her duties, 

unlaw
fully inflicted dam

age on another person intentionally or negligently, the State or public entity shall assum
e the 

responsibility to com
pensate therefor. 

 
2 

In sum
m

ary, the appeal counsel argues that the court of prior instance m
ade errors in interpreting A

rticle 14, paragraph (1) and A
rticle 

24, paragraph (2) of the C
onstitution. 

 
II. C

onstitutionality of the P
rovision 

1. …
 

2. L
egislative purpose of the Provision 

(1)…
 

 
(2) W

ith regard to a legitim
ate parent-child relationship, the current C

ivil C
ode sets out a fram

ew
ork for presum

ption of paternity by 
w

ay of the follow
ing provisions: a child conceived by a w

ife during m
arriage is presum

ed to be a child of her husband (A
rticle 772, 

paragraph (1) of the C
ivil C

ode); a husband m
ay not rebut the presum

ption that a child is his child born in w
edlock other than by 

filing an action to rebut the presum
ption of legitim

acy (A
rticle 775 of said C

ode); and such action m
ust be filed w

ithin one year from
 

the tim
e the husband com

es to know
 of the child’s birth (A

rticle 777 of said C
ode). T

his fram
ew

ork m
akes it possible to determ

ine 
the legal father-child relationship at an early date. If, under this fram

ew
ork, a w

om
an rem

arries soon after the day of the dissolution, 
etc. of her previous m

arriage and gives birth to a child, a situation could occur in w
hich w

hether the child's father is her form
er husband 

or current husband cannot be determ
ined im

m
ediately. N

eedless to say, should any disputes arise as to the father-child relationship 
under such circum

stances, it w
ould be against the interests of the child. 

A
rticle 733, paragraph (2) of the C

ivil C
ode provides that the Provision shall not apply from

 the delivery date if a w
om

an had 
conceived a child before the dissolution, etc. of her previous m

arriage, thus m
aking exceptions to the prohibition of rem

arriage for a 
w

om
an w

ho w
ould not have a child that could be presum

ed to be a child of her form
er husband after rem

arriage. A
lso, A

rticle 773 
of said C

ode provides that if a w
om

an w
ho has rem

arried in violation of the Provision gives birth to a child, and the paternity of the 
child cannot be determ

ined pursuant to the provisions concerning the presum
ption of paternity under A

rticle 772 of said C
ode, the 

court shall determ
ine paternity of the child, thus setting out a procedure for determ

ining a father-child relationship in the situation 
w

here confusion over paternity exists. T
hese provisions of the C

ivil C
ode are interpreted as being prem

ised on the fact that the 
Provision has been enacted w

ith a view
 to avoiding confusion over paternity. 

 (3) In light of the legislative background and the position of the Provision in the set of provisions of the C
ivil C

ode concerning a 

legitim
ate parent-child relationship, etc. as explained above, it is appropriate to construe that the legislative purpose of the Provision 

is to avoid confusion over paternity of a child w
ho is born after the rem

arriage of his/her m
other, thereby preventing the occurrence 

of a dispute over a father-child relationship …
. In consideration of the im

portance of clearly determ
ining a father-child relationship at 

an early date, such legislative purpose is found to be reasonable. 
…

 
3. T

hen, the next question is w
hether or not the Provision, w

hich prescribes a six-m
onth period of prohibition of rem

arriage only for 
w

om
en, can be assessed as being in line w

ith the abovem
entioned points in association w

ith the legislative purpose and therefore 
reasonable. W

e exam
ine this question below

. 
(1) A

s explained above, it is considered that the legislative purpose of the Provision is to avoid confusion over paternity and thereby 
prevent the occurrence of a dispute over a father-child relationship. In this respect, A

rticle 772, paragraph (2) of the C
ivil C

ode 
provides that "A

 child born after 200 days from
 the form

ation of m
arriage or w

ithin 300 days of the day of the dissolution or rescission 
of m

arriage shall be presum
ed to have been conceived during m

arriage," thus estim
ating the tim

e of the conception of a child by 

counting backw
ards from

 the tim
e of the child's birth, and w

ith regard to a child w
ho is presum

ed, based on such estim
ation, to  have 

been conceived by a w
ife during m

arriage, paragraph (1) of said A
rticle provides that "A

 child conceived by a w
ife during m

arriage 
shall be presum

ed to be a child of her husband." A
ccordingly, in respect of a child w

ho is born after the rem
arriage of his/her m

ot her, 
it is possible, according to calculation, to avoid confusion over paternity by prescribing a 100-day period of prohibition of rem

arriage. 
M

arriage has an im
portant effect in that it gives a child born to a m

arried couple the status of a legitim
ate child. In light of the reason 

w
hy the system

 has been established to presum
e the paternity of a child born in w

edlock on the basis of the clear and uniform
 criterion 

for reckoning the period that com
m

ences from
 the tim

e of the birth and to determ
ine the father-child relationship at an early date w

ith 
a view

 to ensuring the legal stability of the child's fam
ily status, the m

easure to uniform
ly restrict w

om
en from

 rem
arrying w

ithin said 
100-day period to avoid confusion over paternity can be held to be w

ithin the scope of the reasonable discretion that is given to the 
D

iet to legislate m
atters concerning m

arriage and the fam
ily, and therefore be reasonable in association w

ith the abovem
entioned 

legislative purpose. 
C

onsequently, the part of the Provision prescribing the 100-day period of prohibition of rem
arriage does not violate A

rticle 14, 

paragraph (1) of the C
onstitution nor A

rticle 24, paragraph (2) of the C
onstitution. 
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T

he dissenting opinion by Justice Y
A

M
A

U
R

A
 Y

oshiki is as follow
s. 

 C
ontrary to the m

ajority opinion, I consider that the Provision in w
hole, w

hich prescribes the six-m
onth period of prohibition of 

rem
arriage for w

om
en, violates A

rticle 14, paragraph (1) and A
rticle 24, paragraph (2) of the C

onstitution, and the D
iet's legislative 

inaction, that is, its failure to take legislative m
easures to abolish the Provision by M

arch 2008, w
hen the appellant divorced her form

er 
husband, should be assessed as illegal…

 
 

I. C
onstitutionality of the P

rovision 
1…

 2…
 

3. T
he m

ajority opinion explains that the legislative purpose of the Provision is to "avoid confusion over paternity and thereby prevent 
the occurrence of a dispute over a father-child relationship." W

ith such explanation, the m
ajority opinion appears to try to replace the 

conventional legislative purpose w
ith a new

 one because, due to the changes in the social circum
stances such as the establishm

ent of 
scientific technology for determ

ination of a blood relationship and the abolition of the traditional fam
ily system

, etc., the old-fashioned 

purpose, i.e. preventing confusion in a blood line, is no longer able to support the system
 of prohibition of rem

arriage. If the issue is 
to avoid an overlap betw

een the periods that could cause confusion over paternity, one could reach a conclusion that 100 days w
ould 

be sufficient to avoid such overlap according to sim
ple calculation, and that therefore the Provision w

ould be m
ade constitutional by 

shortening the period of prohibition of rem
arriage by about 80 days. H

ow
ever, it w

as already clearly indicated at the sessions of the 
Im

perial D
iet that an overlap betw

een the periods that could cause confusion over paternity could be avoided just by setting a period 
of prohibition of rem

arriage so that no overlap or interval w
ould be created betw

een the periods regarding presum
ption. T

he six-
m

onth period of prohibition of rem
arriage w

as the result of deliberation and it w
as not an error in calculation that needs to be corrected. 

W
hen scholars take up the issue of confusion over paternity, they often discuss this issue in the context of proposing an am

endm
ent 

to the C
ivil C

ode by arguing, inter alia, that the six-m
onth period of prohibition of rem

arriage is too long according to calculation and 
it therefore needs to be shortened to 100 days. H

ow
ever, it m

ust not be overlooked that the present case is a case disputing the 
constitutionality of the system

 of prohibition of rem
arriage itself, rather than the length of the period of prohibition, and that it questions 

the constitutional significance of existence of the system
 of prohibition of rem

arriage, w
hich im

poses a strict restriction, despite the 

fact that there are other m
eans w

ith a low
er im

pact. 
Furtherm

ore, in connection w
ith the view

point of w
hether or not preventing the occurrence of a dispute over a blood relationship by 

m
eans of the system

 of prohibition of rem
arriage is conducive to assuring the "interests of the child," the drafters of the Form

er C
ivil 

C
ode w

ere w
orried, from

 the view
point of a m

an w
ho is to m

arry a w
om

an, about the possibility of the w
om

an conceiving a child of 
her form

er husband, and they m
ade no m

ention of the idea of assuring the interests of the child at the sessions of the Im
perial D

iet or 
m

eetings of the Investigation C
om

m
ittee of C

odes, etc. In 1898, w
om

en did not have a right to vote, and only a lim
ited group of m

en 
w

ho paid a considerable am
ount of taxes participated in the legislation process. T

he Form
er C

ivil C
ode w

as enacted by the Im
per ial 

D
iet under such circum

stances. B
oth the Form

er C
onstitution and the Form

er C
ivil C

ode attached im
portance only to m

ale children, 
and the first sons (w

ho w
ere to inherit fam

ily estate) in particular, w
hile having no intention of considering the w

elfare of the second 
sons or fem

ale children, and in this respect, it can be said that children other than the first sons w
ere excluded from

 the scope of 
protection. If one considers that the Form

er C
ivil C

ode enacted at such tim
e, w

hich prohibited w
om

en's rem
arriage after divorce, 

incorporated at all the view
point of assuring the interests of a child, such a view

 is too ignorant of history. 

 4. N
evertheless, it cannot be denied that it is reasonable to try to avoid inconsistency betw

een a biological father-child relationship 
and a legal father-child relationship, and in this m

eaning, the legislative purpose of preventing confusion in a blood line can be deem
ed 

to be reasonable to som
e extent. T

herefore, it is understandable for the drafters at that tim
e, w

hen there w
as no m

ethod to accurately 
determ

ine a blood relationship, to have considered prohibiting w
om

en from
 rem

arrying for a certain period of tim
e w

ith a view
 to 

preventing w
om

en from
 giving birth to children having no blood relationships w

ith the husbands they rem
arried. H

ow
ever, as U

M
E

 
stated, "although it is appropriate to perm

it rem
arriage as long as there is no likelihood of confusion (in a blood line)" (U

M
E

, op. cit., 
p. 92), it w

as not necessary to prohibit w
om

en's rem
arriage if any scientific m

ethod to determ
ine a blood relationship w

as available…
 

N
ow

 that it is possible to scientifically and objectively clarify a biological father-child relationship ow
ing to the progress in D

N
A

 
testing techniques as explained above, the necessity to prescribe a period of prohibition of rem

arriage as a m
eans to achieve the 

legislative purpose of preventing confusion in a blood line has com
pletely been lost, and hence, I consider the Provision in w

hole to 
be unconstitutional. 

5…
6...7…
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 8. D
eclaring the Provision in w

hole to be unconstitutional w
ould be in line w

ith the trends in foreign countries tow
ard com

plete 

abolition of the system
 of prohibition of rem

arriage. M
ore specifically, in the past, due to the absence of a scientific m

ethod to prove 
a father-child relationship by blood anyw

here in the w
orld, an argum

ent that prohibition of w
om

en's rem
arriage is contrary to the 

principle of equality of sexes w
as not clearly voiced. Subsequently, the trends drastically changed during a period starting from

 
discovery of the double helix structure of D

N
A

 in 1953 until the practical application of D
N

A
 testing w

as achieved in 1985. D
uring 

this period, foreign countries abolished system
s of prohibition of rem

arriage in succession, and today, there are only a few
 countries 

am
ong the m

ajor countries that m
aintain such a system

 of prohibition of rem
arriage as that in force in Japan. A

s a recent exam
ple, let 

us take a look at the R
epublic of K

orea, w
hich had a legal system

 sim
ilar to that of Japan. In 1997, the C

onstitutional C
ourt declared 

the system
 of an action to rebut the presum

ption of legitim
acy (w

hich is equivalent to an action to rebut presum
ption of legitim

acy in 
Japan) to be unconstitutional, on the grounds that this system

 im
poses an extrem

e restriction regarding the opportunity to rebut a 
parent-child relationship that is inconsistent w

ith a true blood relationship and goes beyond the bounds of the legislative discretion. 
Follow

ing this, a legal am
endm

ent w
as m

ade in 2005 to allow
 the husband and the m

other to file an action to rebut legitim
acy, and 

extend the statute of lim
itations so that this action m

ay be filed w
ithin tw

o years from
 the day the husband or the m

other com
es to 

know
 the grounds for rebuttal (K

oh, Sang-R
yong, "K

ankoku K
azoku H

o no D
aikaikaku" (T

he great reform
 of the K

orean Fam
ily 

L
aw

), Jurist N
o. 1294, pp. 84 et seq.). A

t the sam
e tim

e, A
rticle 811 of the K

orean C
ivil C

ode w
hich prescribed a six-m

onth period 
of prohibition of rem

arriage for w
om

en w
as abolished, as explained as follow

s: "In a county w
here m

arriage is form
ed upon the 

acceptance of a notification of m
arriage, it is obvious that this system

 is virtually useless. T
his system

 rather poses the risk of bringing 
about a harsh consequence to w

om
en because the violation thereof is stipulated as the grounds for rescission of m

arriage. A
ccordingly, 

this provision w
as deleted through the partial am

endm
ent to the C

ivil C
ode in 2005" (K

im
, C

hoo-Soo and K
im

, Sang-Y
ong, 

"C
hushaku D

aikanm
inkoku Shinzoku H

o" (C
om

m
entary on the fam

ily law
 of the R

epublic of K
orea), p. 28 (N

ihon K
ajo Publishing, 

2007)). It w
as decided that if a child is born in the situation w

here confusion of paternity exists, the problem
 can be solved by filing 

an action to seek determ
ination of paternity by the court (A

rticle 845 of the K
orean C

ivil C
ode; w

hich is equivalent to an action 
seeking determ

ination of paternity in Japan), in w
hich a fam

ily court is to determ
ine paternity based on scientific judgm

ent, and that 
in som

e cases, blood testing and D
N

A
 testing m

ay be im
plem

ented using sam
ples of the parties or interested persons, to the extent 

that these tests do not adversely affect the health or dignity of the persons to be tested (A
rticle 29 of the K

orean D
om

estic A
ffairs 

L
itigation L

aw
) (L

aw
yers A

ssociation of Z
A

IN
IC

H
I K

oreans, ed., "Q
&

A
 Shin K

ankoku K
azoku H

o D
ai 2 H

an" (Q
&

A
, N

ew
 

K
orean fam

ily law
, second edition), pp. 51 and 135 (N

ihon K
ajo Publishing, 2015)). 

A
nother im

portant fact is that the H
um

an R
ights C

om
m

ittee and the C
om

m
ittee on the E

lim
ination of D

iscrim
ination against W

om
en 

of the U
nited N

ations declared that Japan's system
 of prohibition of rem

arriage violates the provisions of international treaties 
concerning gender equality and freedom

 to m
arry, and since 1998, these com

m
ittees have requested or recom

m
ended Japan to abolish 

this system
. 

A
lthough these facts m

ay not be direct grounds for the constitutional interpretation in Japan, they can still be recognized as m
aterial 

facts that show
 the changes in the social situation due to w

hich the system
 of prohibition of rem

arriage is proved to be contrary to the 
principle of equality of sexes that is applicable to a m

arried couple and the fam
ily as provided in A

rticle 24, paragraph (2) of the 
C

onstitution. 
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W
hy Taiw

an's G
ay M

arriage Ruling
M

atters
The recent ruling is a testam

ent to Taiw
an’s robust

dem
ocracy.

O
n M

ay 24, the gay, lesbian, and bisexual (LG
BT) citizens of

Taiw
an achieved a m

ajor victory w
hen the self-governing

island’s highest court, the Judicial Yuan, ruled that denying
sam

e-sex couples the right to m
arry violated their right to

equality under the Taiw
anese constitution. After decades of

progress on LG
BT issues in W

estern Europe and N
orth and

South Am
erica, one m

ight conclude that the ruling w
as sim

ply the latest dom
ino to fall in the long m

arch tow
ards

m
arriage equality.

But the ruling has a broader and deeper significance beyond changing global attitudes tow
ards the LG

BT com
m

unity.
It’s also a testam

ent to the robust dem
ocracy that the Taiw

anese have built in a region that is often lacking in rule of
law

 and pluralistic values.

R
ising prosperity and relaxation of political controls have led to im

provem
ents on som

e social and political issues in
m

any East Asian states, but LG
BT rights have not m

oved at the sam
e pace. O

nly a handful of East Asian countries
allow

 openly LG
BT citizens to perform

 m
ilitary service, and none allow

s sam
e-sex couples to adopt. H

om
osexual

relationships rem
ain illegal in Singapore, M

alaysia, Brunei, and parts of Indonesia. And, until last w
eek, no

governm
ent granted any legal status to sam

e-sex relationships.

En joying this article? Click here to subscribe for full access. Just $5 a m
onth.

The Judicial Yuan’s ruling thus represents m
ore than a victory in a local culture w

ar. R
ather, it serves as a pow

erful
validation of an idea that until now

 has struggled to gain traction in East Asia: that an Asian society, acting through
its ow

n institutions and draw
ing on its ow

n traditions, can affirm
 the basic rights of LG

BT citizens and afford sam
e-

sex relationships the sam
e dignity before the law

 as that granted to different-sex unions.

That Taiw
an should be the first Asian polity to recognize sam

e-sex m
arriage is, on som

e level, unsurprising. Taiw
an

has long been hom
e to one of Asia’s m

ost vibrant LG
BT com

m
unities, part of a dynam

ic social fabric in a society that
has em

braced diversity and the expression of m
inority cultural and political view

s. For years, Taipei has been hom
e

to Asia’s largest gay pride festival, and a poll last year indicated that a slight m
ajority of Taiw

anese citizens supported
sam

e-sex m
arriage. The D

em
ocratic Progressive Party (D

PP), w
hich currently holds a legislative m

ajority and the
presidency, has also been supportive of LG

BT rights.

The causes of Taiw
anese pluralism

 and tolerance are m
ultifaceted. To som

e extent, they have arisen organically in a
society that has few

 restrictions on speech or social and political activities and w
elcom

es engagem
ent w

ith the outside
w

orld. But another critical factor has been a conscious effort by Taiw
anese authorities, especially the D

PP, to develop
a distinct Taiw

anese political and cultural identity predicated in key part on respect for civil liberties. O
ne notable

consequence of this effort has been reform
 of the state educational curriculum

, historically a pow
erful shaper of social

norm
s, to deem

phasize traditional Confucian m
oral guidance in favor of pluralistic values.

Yet there is another reason Taiw
an is the only polity in Asia that could have produced last w

eek’s ruling: Taiw
anese

political elites’ deep com
m

itm
ent to rule of law

 and constitutionalism
, even at the expense of executive authority.

M
any countries in East Asia lack an independent judiciary w

ith authority to invalidate executive acts and legislation.
Som

e—
such as Japan, Indonesia, and Thailand—

have courts w
ith the authority to engage in judicial review

, but they
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arding
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play a com
paratively m

uted role in national life. Japan’s Suprem
e Court, for exam

ple, has only struck dow
n eight

law
s as unconstitutional in its 70-year history.

The Judicial Yuan, by contrast, had a central role in the liberalization of Taiw
an’s political system

 and has exhibited a
zeal in defending dem

ocratic liberties and rule of law
 that has no equivalent elsew

here in East Asia.

M
ost fam

ously, in 1990, the Judicial Yuan ordered the retirem
ent of a large contingent of politically reactionary

legislators w
ho had not been required to face reelection for m

ore than four decades, clearing the w
ay for m

ajor
dem

ocratic reform
s. D

uring the 1990s, the court also struck dow
n longstanding bans on political speech, lessened the

role of the m
ilitary in civilian life, and enhanced procedural protections for crim

inal defendants.

W
ith this perspective in m

ind, it’s possible to view
 the Judicial Yuan’s ruling as the product of a distinctly Taiw

anese
political culture anchored in respect for the rights of the individual and a governm

ent of law
s rather than m

en. That
political culture, in turn, offers a com

pelling argum
ent for w

hy the U
nited States should conceive of its relationship

w
ith Taiw

an in term
s of shared values, rather than solely on the basis of strategic interests.

At a tim
e w

hen Taiw
an is still view

ed by m
any U

.S. policym
akers as a chess piece in a long-running contest w

ith
Beijing, the ruling is a necessary rem

inder that the island has em
erged as a beacon of liberal values unlike any other

in East Asia.

Trevor Sutton is a senior fellow
 at the Center for Am

erican Progress. Brian H
arding is D

irector for East and
Southeast Asia at the Center. Both authors previously served in the O

ffice of the D
eputy Assistant Secretary of

D
efense for South and Southeast Asia in the Pentagon. 
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