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Stream Objective:
In this Stream, we will look at the evolution of the corporation as an institution and explore some of its
complex contributions to the organization and governance of social, economic and political life across
the globe from the 16th century to the present. In the first session, we will suggest ways in which a
richer understanding of the history of the corporation as a governance institution can illuminate
contemporary patterns of global ordering. In the second session, we will turn to contemporary
corporate ordering through a case study of focused on the Rana Plaza factory disaster in Bangladesh
and global supply (or value) chains.
Session 1: From Colonial Company to Global Corporation
Please read the following (provided):
Philip Stern, ‘The Ideology of the Imperial Corporation: “Informal” Empire Revisited’ in Emily Erikson
(ed) Chartering Capitalism: Organising Markets, States and Publics (2015) 15-43.
Dan Danielsen, ‘Corporate Power and Global Order’ in Anne Orford (ed) International Law and Its

Others (2006) 85-89, 98-99.

We will undertake a close reading of the Stern article in the session, so please read it carefully.
Session 2: Contemporary Corporate Ordering—Global Value Chains and the Rana Plaza Factory
Disaster
Please read the following (provided):
IGLP Law and Global Production Working Group, ‘The Role of Law in Global Value Chains: A Research
Manifesto’ (2016) 4:1 London Review of International Law 57-79.
Dan Danielsen, ‘Beyond Corporate Governance: Why A New Approach to the Study of Corporate Law
is Needed to Address Global Inequality and Economic Development’ in Ugo Mattei and John Haskell
(eds) Research Handbook On Political Economy And Law (2015), Available at:
http://works.bepress.com/dan_danielsen/13/.
If you are unfamiliar with the Rana Plaza incident, you may wish to watch in advance the awardwinning CBC documentary ‘Made in Bangladesh’ (2013, Canada, 45 min), which is available at
http://www.cbc.ca/fifth/episodes/2013-2014/made-in-bangladesh.
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NORTHEASTERN PUBLIC LAW AND THEORY
FACULTY RESEARCH PAPERS SERIES NO. 247-2015
BEYOND CORPORATE GOVERNANCE: WHY A NEW
APPROACH TO THE STUDY OF CORPORATE LAW IS
NEEDED TO ADDRESS GLOBAL INEQUALITY AND
ECONOMIC DEVELOPMENT
Chapter in RESEARCH HANDBOOK ON POLITICAL
ECONOMY AND LAW, U. Mattei and J. Haskell, eds.
(Edward Elgar 2015).
Dan Danielsen Northeastern University – School of Law
For 40 years or more, corporate law scholars the world over have
focused on issues of ‘corporate governance’ understood as the study of the rules
concerning the internal allocation of power and decision-making authority
among shareholders and managers in a single firm, and its global corollary
‘comparative corporate governance’ focused on the impact of domestic
corporate governance rules on share ownership patterns in different countries. 1
Scholars of corporate law and development, in turn, have focused on whether
there are ‘best practice’ corporate governance rules that are more conducive to
the promotion of national champions, or the proliferation of small and medium
sized businesses, or the attraction of foreign direct investment, or the promotion
of the productive efficiency of individual domestic firms or that increase the
efficiency of domestic capital markets. 2

1
For a representative example of this tradition of corporate governance
scholarship, see Frank Easterbrook and Daniel Fischel, The Economic Structure
of Corporate Law (Harvard 1991). For a representative example of the
comparative corporate governance tradition, see Ranier Kraakman, et al, The
Anatomy of Corporate Law: A Comparative Functional Approach (OUP 2009).
2
See eg, Peter Gourevitch, ‘Corporate Governance: Global Markets, National
Politics’ in Miles Kahler and David Lake (eds), Governance in a Global
Economy: Political Authority in Transition (Princeton 2003) 305-31; Ajit Singh,
‘The New International Financial Architecture, Corporate Governance and
Competition in Emerging Markets: Empirical Anomalies and Policy Issues’ in
Ha-Joon Chang (ed), Rethinking Development Economics (Anthem 2003) 377402.

While these issues are important ones, additional areas of inquiry are
required to understand the relationships among firms, corporate law and
development under current conditions of capitalist production. In particular, we
will need to move beyond the study of the internal governance of individual
firms and the impact of different corporate law rules on share ownership patterns
in two ways. First, will need to study the institutions and practices that govern
relations between firms engaged in geographically dispersed and legally
disaggregated networks of value generation, production and distribution, often
referred to as ‘global commodity chains’ or ‘global value chains’. Second, we
will need to study the ways in which this form of capitalism impacts relations
among firms and states as individual firms and the chain as a whole navigate and
transform the multiple states, regulators and legal regimes with which they
interact in the pursuit of their business objectives. In other words, if corporate
law and development scholars are to contribute meaningfully to theoretical and
policy debates about the role of corporate law in fostering economic growth or
reducing income inequality, we must take up systemic governance among firms
in value chains and broaden our notions of political economy to encompass the
multiplicity of firm/state relations that global value chains entail. 3
***

To explore how a focus on systemic governance among firms and
firm/state relations might be brought to bear in a contemporary context, I
consider the recent spate of catastrophic incidents in textile factories in
Bangladesh. 4 Well over a thousand workers, mostly poor women, have been

3
The study of the relation within and among firms and between the firm and
state has been a focus of study among scholars of political economy for some
time. For a brief history of this tradition, see Robert Gilpin, Global Political
Economy: Understanding the International Economic Order (Princeton 2001)
278-300. For a brief history of the development of scholarship focused on the
relations among firms in ‘global commodity chains’, see Jennifer Bair, ‘Global
Capitalism and Commodity Chains: Looking Back, Going Forward’ (2005) 9
Competition & Change 153. For an effort to articulate models of systemic
governance in global chains without reference to corporate law or corporate
governance structures, see Gary Gereffi, John Humphrey and Timothy Sturgeon,
‘The Governance of Global Value Chains’ (2005) 12 Rev Intl Pol Econ 78.
4
For a general discussion of some of these events, see Jim Yardley, ‘Justice
Elusive in a Bangladesh Factory Disaster’ New York Times (New York, 30 June
2013) A1; see also, ‘Bangladesh Building Collapse: In Pictures’ The Guardian
(London, 24 April 2013)
<www.theguardian.com/world/gallery/2013/apr/24/bangladesh> accessed 21
September 2014.

2
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One reason the traditional corporate law focus on ‘best practice’
domestic corporate governance rules for domestic firms is problematic is that for
many firms in many countries the most important corporate law and business
regulation shaping business practice and growth in those countries may not be
domestic law.

killed and many more have been injured working in textile factories linked to
the global economy through mostly contractual networks of legally independent
firms. While the development policy, corporate law and economic
circumstances of the Bangladeshi textile industry are in some sense unique, the
legal arrangements and institutional forms that link Bangladeshi textile
manufacturers to global markets are not. For this reason, I use the events in
Bangladesh not as a case study but rather as a conceptual hypothetical for
thinking about how the methodological shifts I advocate here might enrich
corporate law scholarship in general and corporate law and development
scholarship in particular.

suppliers, they may seek to shape those business practices in part through their
supply contracts with Bangladeshi firms, with intermediate subcontractor firms
or both. In practical terms, this network of contracts may have more impact on
the business behavior and practices of Bangladeshi textile firms than the
corporate law and the business regulation by the Bangladeshi state. Moreover,
the regulatory and enforcement behavior of Bangladeshi public officials may
itself be shaped by the business terms set by foreign buyers in supply contacts
on the one hand, and anticipation of the behavior of regulators in competing
textile producing states and its effect on the competitive advantage of
Bangladeshi suppliers on the other.

Let us imagine that most textile factories in Bangladesh are
domestically incorporated firms owned by families or family groups or whollyowned subsidiaries of foreign multinational firms. In the case of domestic family
businesses, local corporate governance rules would apply to corporate decisionmaking and shareholder protections. With regard to foreign parent companies
and their local subsidiaries, decision making with regard to important questions
of economic policy, risk management and business conduct would be taken at or
directed from the foreign parent level. In such circumstances, the corporate
governance rules of the parent’s home country would be most important for
determining the business practices of the local Bangladeshi subsidiary.

4

This leads to a second point. Under current conditions of widely
geographically disbursed and disaggregated production through loosely, usually
contractually-related networks of firms, the traditional focus in corporate law
and development studies on individual firm governance, domestic firm
efficiency and forward and backward linkages among domestic firms may be
insufficient to guide the formulation of effective development policy. To the
extent that the production and distribution of goods and services globally is

In sum, business practice, both locally and globally, is to a large extent
a function of relations between firms that are themselves subject to the corporate
law and business regulation of multiple jurisdictions—conditions that the study
of the domestic corporate governance rules and their impact on management and
capital structure of individual firms does not begin to capture.

Thus, even if it were possible to link Bangladeshi corporate governance
rules and business regulations to worthy development goals such as enhanced
small and medium-sized business development, family entrepreneurship and
individual firm profitability through, among other things, wage suppression and
low cost production in the domestic textile industry, the business practices and
behavior of Bangladeshi textile firms are also a product of foreign corporate law
rules and business practices that even ‘best practice’ domestic corporate law
rules would be unlikely to change. For example, even imagining that local
Bangladeshi corporate law was an important influence on the operation of some
Bangladeshi textile firms, ‘best practice’ fiduciary duty protection for
shareholders to police management malfeasance by Bangladeshi managers
would be unlikely to induce management to pay greater attention to plant safety
or worker protection because the family shareholder beneficiaries of the rules
would likely also be the ones setting company policy concerning the working
and building conditions in the textile plants. Wage and hour rules or workplace
safety standards set in supply contracts may have more effect on Bangladeshi
textile firms than national labor or building regulation if the economic risk of
losing access to the supply chain of a global purchaser is greater than the cost of
non-compliance with Bangladeshi rules.

While textile firms in Bangladesh (whether owned domestically or by
foreign firms) are subject to Bangladeshi labor law, building codes and
workplace safety regulations, competitive counter-pressures from foreign
multinational purchasers of Bangladeshi textiles and Bangladeshi development
policy favoring domestic textile manufacturers have encouraged aggressive and
dangerous business practices by Bangladeshi factory owners and a culture of
bribery and lax enforcement of labor rights and factory building codes by
Bangladeshi regulators. These competitive pressures are created in part by major
wholesale purchasers of Bangladeshi textiles (the H&Ms and the Walmarts and
the Gaps and the Carrefours) all firms governed by the corporate law and
business regulation of their home jurisdictions and connected to Bangladeshi
suppliers via supply contracts, often through multiple subcontractors and
intermediaries. To the extent these foreign purchaser firms are concerned with
economic or brand risk generated by the business practices of their Bangladeshi

3

2018 STREAM READINGS | 2

organized through global production networks or value chains and the goal of
national development policy is to secure and sustain development gains for the
national economy, development policy would seem to require at least three
considerations in addition to the classical challenges of building the capacity to
produce commodities, goods and/or services that can be sold outside the
domestic market. First, there is a need to find ways for domestic firms to gain
access to relevant global value chains, preferably relatively stable and
economically significant ones. Second, policies might be geared to developing
legal and institutional mechanisms to manage ‘systemic chain governance’ and
‘systemic efficiency’ rather than or in addition to mechanisms that increase
efficiency of individual firms. Third, innovation is required to develop strategies
for local firms to capture more of the economic surplus from the value chains in
which they participate by securing control or dominance over some important
aspect of the chain, either through governance techniques or upgrading the role
of domestic firms in value creation in chain systems. In such circumstances, the
corporate governance issues in question are not, or not only, the legal
arrangements for best organizing individual firm governance, but what legal
arrangements might be structuring the systemic governance of value chains and
whether different legal arrangements might lead to better outcomes with respect
to more equitable distribution of gains among firms in the chain, as well as
governance tools that might better ameliorate some of the adverse effects of
chain production systems—effects such as the dangerous and often deadly
conditions for workers in Bangladeshi textile firms.
Looking again to the Bangladesh example, we can see the importance
of the study of ‘systemic’ governance of value chains both for business firms
and for development policy planners. Assuming that most Bangladeshi textile
firms focused on low cost production are highly substitutable with one another
(and with competitor firms from other low cost jurisdictions), their bargaining
power in relation to the rest of the value chain is likely to be weak. With prices
and business terms driven by large foreign buyers, strong competition between
Bangladeshi firms for ever-shrinking margins would further weaken the
bargaining position of Bangladeshi textile firms. Moreover, to the extent these
firms depend on foreign inputs and foreign design as well as foreign branding
and foreign marketing, their ability to capture more lucrative parts of the
textile/retail chains in which they work and sell would be further limited. Thus,
while Bangladeshi textile firms have been able to capture a very large global
market share in textile production, the combined business and development
strategy of maintaining the market position of low or lowest cost producer
leaves them with little clout either from a governance perspective or a
production perspective to extract more surplus from other players in the global
value chains in which they are embedded. In such circumstances, wage
suppression, long working hours and poor or unsafe working conditions may be

5

among the few mechanisms through which Bangladeshi textile firms or the
Bangladeshi state itself can effect profit margins.

For Bangladesh to enhance its ability to extract surplus from its market
share in textiles, Bangladeshi firms would need to find ways of taking on more
lucrative roles in the value chains systems in which they participate. This goal
might be achieved through strategies such as assuming higher value and higher
skill roles in textile production (design, pattern-making, piece production as well
as assembly), or attempting to create stronger product differentiation and loyalty
among buyers to shift bargaining power in their direction through consolidation
with other textile firms in Bangladesh or elsewhere, or asserting some
governance or coordinating function, such as certifying compliance by
Bangladeshi firms with purchaser codes of conduct and/or international labor
standards. All of these strategies would require strengthening connections
between firm partners in the chain (which likely won’t be Bangladeshi firms)
rather than creating forward and backward linkages with Bangladeshi firms and
suppliers as more traditional development theory might suggest. While the
techniques and strategies for obtaining more control over systemic governance
of chains and more differentiation and upgrading of the roles for domestic firms
in the global value chains will vary from industry to industry and value chain to
value chain, it remains the case that all these strategies require a much more
sophisticated understanding of the systemic governance mechanisms and
business strategies among firms in global production networks - once again,
areas of exploration that traditional corporate law and development approaches
to corporate governance do not generally study or address.

In addition to inter-firm relations and systemic governance among
firms, corporate law and development scholars need a more nuanced account of
relations between firms and states. In some sense, this subject has received more
attention than the other two I have mentioned, though mainly within a
framework of state autonomy and state capture. 5 While neo-liberal development
theorists have argued for decades the virtues of a ‘market’ economy driven by
private investment, export-led growth and limited state participation (whether
through ownership or regulatory action), 6 more heterodox development theorists
have asserted that successful development states need sufficient autonomy as

6

5
See eg, Rodney Bruce Hall and Thomas Biersteker (eds), The Emergence of
Private Authority in Global Governance (CUP 2002); A Claire Cutler, Virginia
Haufler and Tony Porter (eds), Private Authority and International Affairs (State
Univ of New York Press 1999).
6
See eg, Anne Krueger, Political Economy of Policy Reform in Developing
Countries (MIT 1993); Rhys Jenkins, ‘Theoretical Perspectives’ in Tom Hewitt,
Hazel Johnson and David Wield (eds), Industrialization and Development (OUP
1993).
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regulators to be able to steer private power in the service of national
development goals or at least, in the tradition of the Cardoso School of
dependent development, to be sufficiently adept at using the limited autonomy
they have to secure mutually beneficial bargains with corporate interests. 7 Once
again, the Bangladesh example suggests why an approach to governance
focused on theorizing the complex relations among states and firms is a
necessary component for analyzing the role of firms in development under
conditions of modern capitalism.
I have already hinted at a broad range of diverse regimes of corporate
governance and business regulation at play in Bangladesh. The tragedy of the
collapse of the Rana Plaza factory building killing over 1,100 workers and
responses of various corporate actors and industry groups to the tragedy
provides a window on some of the complexity of firm/state relations, as well as
why corporate law and development scholars need to engage with this
complexity if they are to understand or impact the role of firms in development
and inequality.
Among large global retailers who were customers of the Bangladeshi
factories in Rana Plaza, three main self-regulatory or ‘corporate social
responsibility’ responses to the tragedy emerged. Organized by global labor
federations and mostly European retailers, the ‘H&M’ (or European) response
advocated for providing money to the Bangladeshi factory owners to help fund
increased factory safety and to compensate families of injured workers. 8 The
Walmart (or American) approach, which rejected the H&M strategy on the
grounds that it compensated greedy and unscrupulous factory owners who
should bear the costs of factory upgrades, instead proposed using a combination
of contract conditionality--requiring suppliers to meet certain labor and safety
standards-- and inspections conducted or supervised by the big retail partners to
enforce the contractual obligations. 9 The final response, he ‘Disney’ approach,
involved large companies like Disney pulling their textile manufacturing
business out of Bangladesh. 10

It is worth noting that these diverse responses to the tragic incidents in
Bangladeshi textile firms by multinational retailer were not legally required. In
fact, the organization of the textile value chain - contractually among legally
independent firms rather than through vertically integrated ownership structures
of subsidiaries - might have been motivated by an attempt to avoid the very
brand risk, oversight responsibility and liability costs undertaken by the lead
firm retailers in the aftermath of the tragedies. Rather than legal responsibility,
these actions would seem to be the result of market pressure from consumers
outraged by the deaths and horrible working conditions of Bangladeshi workers
and labor pressure, at least in those European states where more corporatist
labor regimes are in operation. At the same time, it was also consumer pressure
brought to bear on these same multinational retailers that led them to demand
ever higher production quality and quantity at ever lower cost from their
Bangladeshi suppliers. That pressure in turn led to the lack of labor law and
building code enforcement by the Bangladeshi state and the price competition
among Bangladeshi factories and other potential low cost suppliers that, in turn,
may have led to unscrupulous business practices of the owners of the textile
factories in Bangladesh. In other words, consumer outrage over unconscionable
wages and working conditions pushed in the direction of a corporate social
responsibility agenda while consumer demand for constantly new fashions at
bargain basement prices undermined efforts to achieve higher wages and better
working conditions in the factories. The point is not to shift responsibility for
working conditions in Bangladesh from firms to consumers, but rather to
suggest that the dynamics and pressures among and within firms and among
consumers who are not all able or willing to make purchasing decisions on
ethical as opposed to price grounds are much more complex than they might at
first appear.

8

11
See eg, Steven Greenhouse, ‘Under Pressure, Bangladesh Adopts New Labor
Law’ New York Times (New York, 17 July 2013) A6

The Bangladeshi state reacted to the private initiatives by large retailers
with promises of increased enforcement of its building codes and revisions to its
labor laws, in principle to facilitate worker organizing and collective bargaining,
though many NGOs and labor organizations analysing the reforms have
suggested that the regulatory revisions did very little to change the status quo for
textile workers in Bangladesh and in some cases made things worse. 11 One
challenge for Bangladesh with respect to labor reform is the fact that improving
labor conditions through increased safety and building regulations would seem
to work at cross-purposes with Bangladeshi development policy of retaining low
cost producer advantage in textiles. Add to that market pressure from other
states competing for business from large foreign buyers of low cost textiles in
part through suppression of labor rights and costs. Finally, Bangladesh faces

7

7
See eg, Alice Amsden, The Rise of the ‘Rest’: Challenges to the West from
Late-Industrializing Economies (OUP 2001); Peter Evans, Embedded
Autonomy: States and Industrial Transformation (Princeton 1995); Dani Rodrik,
One Economics, Many Recipes: Globalization, Institutions and Economic
Growth (Princeton 2007).
8
See The Bangladesh Accord <www.bangladeshaccord.org> accessed 22
September 2014
9
See eg, Steven Greenhouse and Stephanie Clifford, ‘U.S. Retailers Plan for
Safety at Factories’ New York Times (New York, 11 July 2013) B1
10
See eg, Steven Greenhouse ‘Some Retailers Rethink Role in Bangladesh’ New
York Times (New York, 2 May 2013) A1
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political challenge of resisting the power of the now entrenched textile factory
owner elites created in part through the success of Bangladesh’s industrialization
strategy focused on textile production. 12 In a certain sense then, the cross-cutting
pressures on the Bangladeshi state that might undermine its will or ability to
improve labor conditions in textile factories are similar to the bidirectional
forces of consumer pressure on firms both toward and away from corporate
responsibility for labor conditions in global textile value chains. 13
To complicate matters further, at the transnational level, the United
States suspended its special tariff treatment of Bangladeshi textiles under the
Generalized System of Preferences due to Bangladesh’s failure to enforce
internationally recognized labor rights and protections and the EU threatened to
follow suit. 14 Meanwhile, US government procurement policy requires ‘lowest
cost suppliers’ resulting in significant price pressure on and purchases from the
very same Bangladeshi textile suppliers, even as the US government chastises
the Bangladeshi state for its labor practices. 15
In such complex circumstances, the paradigm of state capture and state
autonomy is simply inadequate to the task of either describing or resolving the
play of forces or actors responsible for working conditions in Bangladeshi
textile factories. Moreover, even if the deadly working conditions are conceived
as some type of regulatory failure, it is very difficult to tell whose failure. Who
is being regulated by whom and how? What is public and what is private
regulation, or what is local and what is global regulation? It might be comforting
to assume that the circumstances at work in Bangladesh are unique, but my
argument is that the complexity and ambiguity evidenced by the multiple
regimes and political and economic forces shaping production, consumption and
12
See eg, Jim Yardley, ‘Garment Trade Wields Power in Bangladesh’ New York
Times (New York, 25 July 2013) A1
13
For a discussion of similar dynamics in the consumer electronics value chain,
see Richard Locke, ‘Can Global Brands Create Just Supply Chains? A Forum on
Corporate Responsibility for Factory Workers’ (2013) Boston Review
<www.bostonreview.net/BR38.3/ndf_richard_locke_global_brands_labor_justic
e.php> accessed 21 September 2014

9

14
Katrina Sokou and Howard Schneider, ‘U.S. Suspends Bangladesh’s Trade
Privileges Due to Labor Concerns’ Washington Post (Washington, DC, 27 June
2013) <www.washingtonpost.com/business/economy/us-to-suspend-tradeprivileges-with-bangladesh/2013/06/27/16171f08-df3d-11e2-963a72d740e88c12_story.html> accessed 21 September 2014
15
See eg, Ian Urbina, ‘Buying Oversees Clothing, U.S. Flouts its Own Advice’
New York Times (New York 23 December 2013) A1

distribution of Bangladeshi textiles is not exceptional. Rather, the Bangladesh I
am narrating here provides a window for seeing what we face in understanding
and theorizing the structure and operation of the global economic and regulatory
order in general.

10
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THE IDEOLOGY OF THE IMPERIAL
CORPORATION: “INFORMAL”
EMPIRE REVISITED
Philip J. Stern

16

PHILIP J. STERN

behavioral categories, such as commerce and politics, allow the possibility of excavating deep ideological connections across the history of
empire, from its seventeenth-century origins through the era of
decolonization.

Keywords: British Empire; East India Company; corporations;
George Goldie; Africa

For then they were one corporation made,
And bent their vallour ‘gainst their enemie
Gainsford (1610, p. 18)

In 1953, the Oxbridge historians Robinson and Gallagher made what has
undoubtedly became one of the most influential interventions in the history
of the historiography of European empires. Insisting the subject of imperial
studies had been severely hampered by its attention solely to formal, territorial colonies, they conjured up the notion of “the imperialism of free
trade”: that is, the forceful interposition of Victorian free trade globally
created “informal empires” around the globe. This not only broadened the
geographical reach of the history of the British empire, but its narrative.
Rather than seeing a commercial period giving way to a period of rule,
Robinson and Gallagher argued for continuity in a policy that always preferred informal empire and engaged in formal empire only if necessary,
determined by circumstances on the “periphery.” In paying attention only
to the places “coloured red on the map,” such as India and Africa, historians had misunderstood both the continuity, impulses, and extent of
nineteenth-century empire, which had been, in their evocative and now iconic phrase, “rather like judging the size and character of icebergs from the
parts above the water-line” (1953, p. 1).
Though not the first to raise the idea, Robinson and Gallagher certainly
“put ‘informal empire’ into the imperial historian’s play phrase book, in
which it has since remained” (Thompson, 2008, p. 229). The concept has
helped to illuminate British economic and political influence in nominally
independent parts of the world, particularly Latin America, but East Asia
and the Middle East as well (Brown, 2008a; Mclean, 1995; Miller, 1999;
Silverfarb, 1986; Sluglett, 2008; Turnbull, 2008). Its refinements and reformulations over time  in concepts like Cain and Hopkins’s “gentlemanly
capitalism” (2002)  opened up a world of research on the links between
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ABSTRACT
Ever since its introduction into the vernacular of imperial historiography
over a half century ago, the concept of “informal empire” has had a profound influence on how historians have understood the size and nature of
British expansion in the modern world. While offering a crucial corrective to definitions of empire that had focused exclusively on “formal”
colonial holdings, such a division has also obscured other frameworks
through which we might understand the contours of imperial power, while
also underscoring traditional bifurcations between early modern and
modern forms of empire. This paper suggests instead an approach that
privileges schema that take into account the different institutional and
constitutional forms that shaped imperial expansion, and specifically
argues that the corporation was one such form, in competition with
others including the monarchical and national state. Looking specifically
at the early modern East India Company and its modern legacies,
particularly George Goldie’s Royal Niger Company, it also suggests
that institutional approaches that de-emphasize distinctions between

15
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“categories” but rather as nodes on a global imperial “continuum,” ideal
types that in practice in fact existed in negotiation with one another at different times and different places (2008, pp. 231234).
Still others, most notably Ann Laura Stoler, have gone further, indicting
the notion as complicit with the terms of empire itself: “unhelpful euphemisms, not working concepts” which in using freighted imperial vocabularies ironically serve to re-inscribe the primacy of the territorial and
national in our notions of empire (2006, p. 136). In this sense, posing the
question itself is misleading. Even a continuum of “informal” or “formal”
assumes territoriality (or non-territoriality) ought to be the primary criterion on which we analyze and judge empire, rather than, in Stoler’s words,
“degrees of sovereignty and disenfranchisement” (2006, p. 139). More generally, critics have observed that “informal empire” is simply ill-defined
and imprecise, meaning too many things to as many people, ranging from
simply a synonym for “influence” to more specific measures such as
unequal credit relationships backed by the threat or use of state-sponsored
military force. It has also come in some instances to be a problematic heuristic, attempting to render into concrete classifications what is an essentially
an unavoidable ambiguity in the colonial project, similar, for example,
to the elusive but ubiquitous nomenclatural distinctions between
“settlement” and “rule,” “commerce” and “colonization,” and of course
“colonialism” (as a mode of migration and territorial acquisition) and
“imperialism” (seen an economic or political force that need not necessarily
seize land or even sovereignty for itself) (Steinmetz, 2013, p. 11). Certainly
it also occludes other ways of conceptualizing regimes of power, such as
Hardt and Negri’s formulation (2000), in which “imperialism” represents
the modern inter-national competition among states and “Empire,” the
postmodern, post-national order driven by the impersonal and often not
immediately visible forces of capital.
This paper is an attempt to engage this debate over imperial heuristics
from a different angle entirely, by imagining an alternative “continuum”
through which we understand and evaluate colonial rule: namely, the nature and degree of corporate rule. Theorists, especially famously since
Hobson (1902) and Lenin (1939 [1917]), have understood that corporate
interests were at the core of the imperial enterprise, but have tended to see
them as “private” interests, often in collusion with the state or militating
against public interest, or both. The concept of “informal” empire, in many
ways, picks up that mantle, placing the degree or extent of state institutions
as the barometer of a schematic of empire. Not mutually exclusive from
this, the approach proposed here will be to shift the focus onto both the
Copyright © 2015. Emerald Group Publishing Limited. All rights reserved.

Chartering Capitalism : Organizing Markets, States, and Publics, edited by Emily Erikson, Emerald Group Publishing Limited,
2015. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/northeastern-ebooks/detail.action?docID=2190630.
Created from northeastern-ebooks on 2017-11-01 09:18:33.

2018 STREAM READINGS | 11

The Ideology of the Imperial Corporation

political economy and empire, while fueling continued debate on the value
and definition of concepts like “center” and “periphery.” Certainly, one
way to reappraise the notion of informal empire is to broaden our understanding of those forces that comprised it; if formal imperial expansion was
marked by Christ, commerce, and civilization, such a vision of informal
empire is one inspired by its own holy trinity of “commerce, capital, and
culture” (Brown, 2008b, p. 21). Moreover, in the hands of a range of
historians, “informal empire” has become an increasingly large tent, including not simply homines economici but varieties of cultural, geopolitical,
sub-imperial, scientific and technological, and religious impulses as well
(Aguirre, 2005; Fan, 2003; Winks, 1976). It has also been broadened to
excavate the wider imperial projects of other European as well as nonEuropean empires beyond the British (Duus, Myers, & Peattie, 1989;
Oñate, 2011; Wendt & Friedheim, 1995), and to square the circle especially
on how to understand as imperial the expansive projects of avowedly and
ostensibly anti-colonial polities, most notably the United States and the
Soviet Union (Barton, 2014; Lee, 1995).
Of course, “informal empire” is not without its critics. Certainly, in specific case studies, such as Thompson (1992) has shown for nineteenthcentury Argentina, the concept does not necessarily prove to be the most
helpful way to understand the influence of Europe’s role regionally.1 Over
the years, many have suggested the concept is too much of a caricature,
and leaves little room for taking seriously at least the claims of these promoters of “informal” imperialism that their goals were to restrict rather
than expand empire. Conversely, it may give far too much credit to the
intentions of colonial designs; as Matthew Brown has noted, “informal
empire was part of the imperial project, but one that differed in practice
from the policy dreamed up by imperial guardians and colonial officials”
(2008, p. 17). Moreover, such a heuristic also often presupposes that informal empire could comprehend and sanction its own alternative: namely,
that if commercial and political pressure failed to achieve the proper modes
of domination or influence, formal structures of rule would inevitably follow (Platt, 1968). It is also increasingly difficult to see informal empire as a
coherent and consistent policy, applied uniformly and globally, rather than
the consequence of regional pressures and contextually-derived decisionmaking. As John Darwin has observed, the use of “informal” influence was
often the consequence not of strength but real limitations on British power
abroad: “the force majeure of circumstance [rather] than the triumph of a
principle” (1997, pp. 617620). As Thompson has suggested more recently,
informal and formal empire are better understood not as mutually exclusive
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and goods. “Formal” power was layered and pluralistic, consistently
riddled with forces and modes of rule that the state could not control; likewise, what historians have conceptualized as “informal” rarely felt “informal” to those over whom they ruled, or even to those that did the ruling.
Looking at the ideological debates over corporate rule  and the legacies of the East India Company in those debates particularly  this paper
explores the degree to which the very notion of “formal” and “informal”
empire might misdirect our attention from a very different sort of continuity across the eighteenth and nineteenth centuries: not the balance
between public and private but rather the competition among various different institutional forms of empire, especially corporate and state led
visions of colonial expansion. In so doing, it suggests that the concept of
“informal” empire obscures distinctions over competing types of colonial
venture, and is a particularly misleading way to understand some forms
of corporate organization in empire. Corporations offered characteristics 
institutional permanence, evolving forms of limited liability, a particular
governing structure  that distinguished them from firms, proprietorships, and other forms of colonial “private” enterprise. These differing
structural features in turn consistently fueled controversies over what
forms such enterprise should take. Such debates intertwined commercial
interest with political ideology, questions of economic organization with
ideas about proper forms of governance. As such, which form such “private” ventures would take could often be as, if not more, controversial
as whether the project would be in state or non-state hands, a question
which is often elided by the heuristic of “informal” empire and the notion
of an imperialism of “free trade.” To put it another way: was the concept
of “corporate empire” a form of informal or formal empire? That
such a question resists a simple answer is the starting point of this
investigation.

THE EARLY MODERN CORPORATE EMPIRE:
PRACTICE AND THEORY

Born as it was to complicate an historiography of mid-Victorian empire,
the concept of “informal” empire has never been a particularly useful or
apposite tool for understanding early modern forms of colonialism, despite
some exceptions (e.g., Newitt, 2001). Early modern empire was inherently a
hybrid affair, blending various forms of state and non-state actors in both
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structures but more critically the political ideology behind the employment
of various of corporate forms in establishing and sustaining British imperial and colonial expansion.
In so doing, it draws two main conclusions. First, where the formal/
informal spectrum tends to assume a unique applicability to modern
empire, certain core aspects of corporate colonial rule endured across the
traditional boundaries of early modern (or “first”) and modern (or “second”) empire. Considering the forms of colonial organization rather than
its status as a political or an economic enterprise opens up instead a more
continuous story about strategies to resolve political and commercial dilemmas inherent in the colonial project from the seventeenth to the twentieth
centuries. In turn, these ideas remained a constituent part of strategies for
colonial rule because of the self-referential historiography of empire itself.
In other words, selective histories and legacies of early uses of the colonial
corporation in the seventeenth century shaped thinking about how and
why corporations should serve as a foundation for a “new” imperialism in
the late nineteenth century. The case examined here looks in particular at
the ways memory of the East India Company shaped particular formulations and intellectual defenses of the uses of companies in British colonial
Africa.
Second, and more broadly, this argument suggests that the distinction of
formal and informal empire unwittingly and often implicitly elides the ideological and organizational diversity of “private” forms of empire, both diachronically and synchronically. The narrative of informal and formal
empire is either chronological or geospatial: that is, that informal rule gave
way to formal rule “if necessary,” or that particular zones or regions determined the degree of need for “formal” or “informal” structures. This perspective, of course, is not without merit but is not the only story one could
tell. The controversies over the types and nature of company and corporate
involvement in empire raised similar issues, both about the relationship of
organizational structure to particular imperial and commercial objectives
and their historical relationships: that is, when should corporate rule evolve
into state rule, and vice versa? Moreover, from the “peripheries” of British
power like Latin America to the Indian jewel in its Crown, the distinction
between the formal structures of state power and the informal impulses of
commerce can be seen instead as an engagement with rival and multiple
corporate structures  from the state to religious enterprises, alternative
jurisdictional entities, and of course business firms, many of which erected
no less formal efforts to rule, upending local forms of sovereignty, displacing institutions of power, and annexing and governing over people, places,
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Others would have all things at large in the course of Traffique, and that there should
be no societies or corporations of Merchants for any places of Trade (terming them to
be Monopolies) but that by way of partnership Merchants might associate themselves,
according to the manner of some other Countries. These men have no regard that innovations are as dangerous, as to remove the corner stones of a building; neither doe they
observe a momentary difference betwixt the Government of a Monarchy, and that especially in an Iland: and the government of a Democracy which is popular, or of an
Aristocracy, which is governed by the better sort of the people. (1622b, p. 67)

The question as to whether corporations were appropriate for overseas
activity could not be resolved with an absolute answer or any clear-cut
legal principle. Rather, it was tied to one’s vision of larger questions of
political organization.
Furthermore, even what constituted a “monopoly” seemed to be more
ambiguous upon closer examination. There were some, Malynes suggested,
who imagined a restriction of trade made by Parliament was not a monopoly, while one made by royal authority could be constituted as such; for
others, no restriction by “publick authoritie” was, properly speaking, a
monopoly (1622a, pp. 216217). “Others” he further noted, “make a difference betweene Companies or Associations, dealing in a joynt Stocke, or
apart; affirming the negotiation of a joynt Stocke to be within the compasse
of a Monopoly: Neverthelesse they would be contented to tolerate the
same, for the imployment outwards (1622a, p. 217).” And of course,
whether the restriction of trade for a limited period of time constituted a
monopoly  and what that time should be  also remained a matter of
open debate.
Despite the attempts of a number of early modern political economists
to reach a less politicized and more taxonomized vocabulary, the debate
over the value of the corporation in colonial contexts consistently elided
with the problem of monopoly. Certainly, the ongoing debate across the
seventeenth century over one of the most prominent of early modern
English “monopoly” corporations  the East India Company  was not
simply whether a monopoly was legal or beneficial, but whether it was
indeed a monopoly in the first place. It is indicative of the confusion the corporation suggests between monopolism and free trade that its very early
modern legacy is often historiographically convoluted. To some, the
European East India Companies were the first “modern multinationals,”
pioneering in their union of “modern” techniques of capitalization and
management with long-distance trade, a harbinger of modern capitalism in
both Europe and India (Carlos & Nicholas, 1988; Chaudhuri, 1998;
Gelderblom, De Jong, & Jonker, 2012; Robins, 2006; Roy, 2012). At the
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competition and partnership, from proprietorial governments to pirates
and privateers. Long branded as “mercantilist,” this period can no longer
be seen as one in which empire inherently and unproblematically elided
state and commerce into a common interest, or in which it was always clear
which one took ultimate primacy (Stern & Wennerlind, 2014). Much
English enterprise into the extra-European world in the seventeenth century
was primarily the business of various forms of uneasy and negotiated
partnership between the Crown and various different forms of “private”
institution. The two most common of these forms were individual proprietorships, structured like medieval land grants and fiefdoms, and associations of various sorts. As Gerard de Malynes simplified it in his 1622
treatise delineating his vision of the law merchant, there were two ideal
types of association: “The one is done by publike authoritie of Princes or
States”  that is, the corporation  and “the other Association is done by
and betweene Merchants of their owne authoritie”  that is, the firm or
partnership (1622a, pp. 210211).
In one sense, firms and corporations were distinguished by the types of
organizational problems they were employed to solve. Corporations offered
many features a firm could not: a unique relationship with the Crown, in
the form of a charter; fiscal permanence in their capital stock; political permanence in their expectation of perpetual existence; and legal identity, as a
singularity or legal “person,” capable of engaging in debts, suing and being
sued, and many other perquisites that blurred the lines between individuals
and the aggregate corporation. As a legal form, the corporation was not
bound to any particular ends; examples ranged from scholarly and educational organizations  such as the Library Company in Philadelphia  to
the St. George Bay and Sierra Leone Company, designed to further the
humanitarian and abolitionist causes of eliminating the slave-trade and
resettling slaves in western Africa. And of course, in practice, there were
many structural variations on the corporate theme, such as the distinction
between joint stock and regulated companies, various terms and natures of
charters, corporations possessed of proprietorships, and so on (Scott,
1912a; Stern, 2013).
The choice between partnership and corporation, however, did not simply reflect objective economic conditions but rather was deeply affected by
political ideology. Many who objected to corporations did so because they
saw them as inherently tied to monopoly, a near shibboleth in early modern
England for corruption and mismanagement (Sacks, 1997). Malynes, for
one, suggested however that such objections were far too blunt, and missed
the nuances of political context:
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Nor was this corporation even, on paper, a permanent monopoly from
the very start. Its initial charters had been limited to set periods; while it
was made a perpetual body politic in 1607, its capital stock was not made
permanent until 1657. Charters and patents were constantly revised and
renegotiated, especially at the change of monarch. Finally, the heated
debates over the Company in the aftermath of the Glorious Revolution culminated in the creation of a new rival company and their ultimate union 
at which point the charters became subject again to periodic review and
renewal. It was that need for “renewal” that in turn opened the space for
the pivotal debates over “reform” of the Company’s governance at home
and abroad following upon its mid-eighteenth century territorial expansion,
in 1773, 1784, 1793, 1813, and 1833 (Bowen, 1991).
Thus, despite its deceptive simplicity in the hands of many historians,
the extent to which a “monopoly company” was either a monopoly or a
private enterprise was an open question, with answers that changed over
time and based upon one’s ideological perspective. Nonetheless, while the
contexts and nature of its structure changed over the course of its two and
a half centuries, certain core arguments the East India Company and its
advocates made on its behalf as a corporation remained remarkably consistent over that time. Through the seventeenth-century the defense of the
scope of the Company’s authority consisted of a number of familiar arguments, chief of which was that monopolies may have been illegal, but particular circumstances at home and abroad requiring the creation of a joint
stock corporation for the East Indies meant that the Company by definition was not one. Defenders of the joint-stock company insisted it provided
not only capital liquidity and greater returns, but that it offered a unique
form of order and government critical for dangerous and distant trades and
colonial ventures. As the early seventeenth-century economic writer
Edward Misselden put it, “Those that Trade without Order and
Government, are like unto men, that make Holes in the bottome of that
Ship, wherein themselves are passangers” (1622, p. 84). To their many
advocates, monopoly corporations were necessary  and not necessarily
monopolies  in places where they were required to assure good government of trade (Stern, 2014).
Moreover, inherent in the early modern debate over the corporation was
a distinctly spatial question: did the corporate model support the particular
nature of commerce and rule of the place? For a small subset of its opponents, the corporation was universally problematic, but for many the question as far more variable and nuanced. Some trades were hindered by
exclusivity, yet in others, in Malynes’s words, “it may bee thought
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same time, the East India Companies represent for other economic and
political historians  many, though not all, following from the critique
made by Adam Smith himself  something either anachronistic and anticapitalist, marked by its adherence to despotism, monopolism, and in some
ways key to many classic and textbook definitions of early modern political
economy (e.g., from varying perspectives, Heckscher, 1931/1994; Tollison &
Ekelund, 1997; Pincus, 2009; Brown, 2009); “if there was a perfect example
of what we today understand as the spirit of mercantilism,” K. N. Chaudhuri
wrote in his magisterial study of the early English Company, “the East
India Company embodied it in its policy of harnessing political power and
privileges to its commercial purpose” (1978, p. 20).
Yet, both ideologically and institutionally, the East India Company 
and a number of other corporate agents of European empire in the early
modern period  occupied a space neither mercantilist nor capitalist. It
represented one of a number of legal and institutional options for organizing empire that reflected different visions of political theory as well as the
proper shape and size of empire, its constitution, and of course its ultimate relation to the polity. Certainly, many of the Company’s advocates
insisted it was not a monopoly, as the ability to buy stock in the company
made it more accessible than the restricted trades of guilds and regulated
companies. In this sense, it was also not a “private” body, but rather was as
public as any state-sponsored enterprise, and perhaps even more so, as it
also provided room for the non-landed, the non-naturalized, and even (as
some polemically argued) the disenfranchised, most notably women.
These ideological and rhetorical positions  some reasonable, some
quite exaggerated  reflected certain institutional and organizational realities on the ground as well. While the Company pursued so-called interlopers with vigilance, the Company permitted and tolerated manifold
forms of private and individual trade within the limits of its jurisdiction 
which its charters, from the first in 1600, defined as the trade and traffic
between the Cape of Good Hope and the Straits of Magellan. It was
hardly a monopoly in Asia, competing and trafficking with various other
European and Asian merchants and sovereigns. Seen from the perspective
of social and information networks, the theoretically centralized East
India Company by some measures never came close to achieving monopolism (Erikson, 2014). Contemporary observers were often less sanguine
about the effects of private traders, though also frequently questioned the
solidity of the “monopoly,” given the great number of Company officers,
freemen, captains, sailors, and private investors (especially ship owners)
who also had license to trade in India (Bowen, 2006, pp. 1213).
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protecting the merchant, but the merchant protecting itself from the state,
among others.
After 1709, the United East India Company’s charters had
Parliamentary as well as Crown sanction; though this should have offered
an out from accusations of monopolism, it did not. Such indictments only
intensified as the Company took center stage in Adam Smith’s The Wealth
of Nations (1776) as the most egregious example of the relationship between
monopoly and despotism. Adam Smith’s objections, of course, were not
simply to the East India Company but, famously, to joint-stock companies
in general. Joint stock companies, he argued, were inevitably far more reckless and less efficient than merchants in a partnership, since its directors
would never mind other people’s money as well as their own. The East
India Company compounded these generic concerns by integrating the prerogatives of sovereignty with its capacity as a merchant. For Smith, this
was a “strange absurdity,” destined to ruin both trade and the places with
whom the Company traded.
Yet, there was a further objection still, one borne of historical evidence
rather than logical reasoning. To Smith, the “genius”  he consistently
uses the word sarcastically  of the exclusive company was ill-suited to the
creation of colonies. Though Asia and Africa were filled with “barbarous
nations,” these were sedentary agriculturist nations, as opposed to the
“hunters” and nomads that characterized the Americas. As such, they
posed far greater obstacles than in the Atlantic, ones a corporate company
was ill-equipped to overcome. Never quite explaining why this is the case,
he pointed only to the lack of evidence: the only colonies worth speaking
of, he argued, were Dutch Batavia and the Cape of Good Hope, and their
success needed to be credited to their geographical situation not their management. When these companies did come into colonies through conquest,
they were bound to mismanage those colonies drastically (Smith, 1776,
pp. 512516).
Though it would be Smith’s judgment that would endure, Company
advocates did fight back. As late as 1784, Francis Russell, the solicitor for
the Board of Control, which oversaw East India Affairs and the Company
after 1784, maintained that to call the Company a “chartered Monopoly”
was merely rhetoric intended “to excite popular odium,” with no basis in
law or history (Russell, 1793, p. 17). W. J. Mickle, a clerk in the India
House library, took Smith on directly. If Smith echoed the century-old
argument that monopolism was (with some very limited exceptions) universally objectionable, Mickle countered with precisely the same answer as
had been given by seventeenth-century writers like Molloy and Malynes: it
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convenient to have joynt Stocks for Remote places, as the East Indies and
Persia” (1622b, p. 71). Corporations were legitimate for some polities and
not others, in some cases and not others, in some parts of the world and
not others. How one drew those lines and determined those thresholds was
tied to one’s vision of the English polity and empire. Charles Molloy maintained that so-called monopoly companies were only good for trade in
places such as the East Indies and Ottoman Empire, though France, the
Canary Islands, and “any of those Places on this side of the Line” were better organized into voluntary associations and partnerships. “The Standard
rule is,” he argued, “to know whether the Trade of the Place will bear a
Campany [sic], or not” (Molloy, 1677, p. 434). To this view, there was
nothing inherent to the corporate form that made it good or not, efficient
or not, legal or not; like a monarchy or republic, it was the goals and nature of the corporate society rather than its means that justified its particular form of organization and incorporation.
If corporate government had ostensible advantages in certain contexts
over others, it also was in some cases preferable even to the state and certainly to private trade in its ability to collect and deploy resources. Some
insisted it was critical to provide the security of return to encourage innovation and risk, much like a patent. Overseas, it prevented different traders
working at cross purposes, undermining negotiating and bargaining position with foreign merchants and states. It also allowed for the stability and
liquidity necessary for the particular kinds of expenditures required in trade
and colonization in the extra-European world, particularly the building of
fortified factories and cities (Scott, 1912a, pp. 452453, 1912b, p. 9).
Corporations offered to overseas trade and settlement a certain kind of
institutional and fiscal permanence that partnerships  and even some certain state ventures  could not achieve. As Charles Davenant noted, “How
can a Society of Merchants … expatiate their Thoughts for great and publick Undertakings, whose Constitution is subject to such frequent Changes,
and who every Year run the risk of their capital?” (1698, p. 421). Why else
did man build houses, acquire estates and titles, make laws, or erect polities
but to provide for something that endured beyond the moment or of mortality? Such transience was perhaps acceptable for the pursuit of private
profit, but “no society of Trading Men can bring about any great Thing
for the Common Good, who think themselves but in a precarious and
momentary Possession of their Rights and Priviledges” (Davenant, 1698,
pp. 422423). Privileges required permanence, and permanence required
privileges. In this sense, incorporation not only was an exercise of the state
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was the conditions of the place and the ends of the institution that should
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the Doctor [Smith], as safe to settle in, and trade with India, as to take a
counting-house near London-bridge, or to buy a peck of peas at CoventGarden” (1779, p. 17).
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and sometimes even welcomed competition. As in the previous centuries,
the question seemed to turn on the ends and nature of the corporate enterprise, rather than an abstract political economy that determined whether
companies were inherently good or bad forms of organization. For example, the spatial particularities of infrastructure-oriented projects  railways,
shipping, and the like  seemed to lend themselves to monopoly structures
and the arguments used to sustain them, while more diffuse and abstract
financial enterprises, like banks, could employ a joint stock organization
without requiring monopoly conditions to do so (Jones, 1977, p. 17).
Even during the supposed heyday of the mid-Victorian commitment to
liberal free trade, there remained strong and effective voices urging the continued use of formally structured, exclusive corporations in the colonial
project. Even more peculiar still, as the Company and its “monopoly”
structure was coming under ever greater scrutiny and was eventually dismantled, its legacy became a touchstone for those advocating for a continuing influence of joint-stock corporations in the modern British empire. In
some ways, the most active phases of Parliamentary and public critique
only enhanced the Company’s reputation. Indeed, ironically, as the East
India Company was under assault as both a commercial and political anachronism after the 1790s, it somehow also became for many throughout
the nineteenth century a model for building government through corporate
forms. In 1797, when Jeremy Bentham imagined organizing a joint-stock
company that would manage a network of “Industry Houses” to care for,
manage, and indenture paupers and their children, the East India company
served as his exemplar (Himmelfarb, 1968, p. 74). By the 1820s and 1830s,
Company directors far more successfully “cultivated an image of probity,”
and somewhat successfully sold themselves as servants of public good
rather than private gain (Alborn, 1998; Bowen, 2006, p. 125). For some,
the Smithian association of monopoly and despotism in the East India
Company outlived the Company, even fueling policy critique in postCompany India (Sartori, 2014, p. 52), yet for others, the Company seemed
to have rescued itself; when Thomas Corbet excoriated shareholder governance in joint-stock corporations as a system which encourages “fools taking
the lead,” he noted the East India Company was an exception to the rule
(Freeman, Pearson, & Taylor, 2012, p. 172).
Thus, even in an era of free trade liberalism, the example of the East
India Company remained a ready one for trying to imagining new imperial
enterprises, not simply due to its structure but related directly to a conception of the relationship between corporations and particular spaces of
empire. To some, nineteenth-century Africa posed some of the very same
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INFORMAL CORPORATE EMPIRE IN THE
NINETEENTH CENTURY
At its core, the challenge posed by thinking about empires as formal or
informal is that each colonial and imperial context was defined by its own
unique mixture of state and non-state institutions, within which people’s
political loyalties and ideological commitments overlapped promiscuously.
Commerce and politics were never separable, and politics was no less the
reserve of state institutions than economics was restricted to so-called private enterprise. Even in British “India,” the quintessential example of a formal colony of rule, these categories were deeply problematic and messy.
Through its supposed commercial period, from the seventeenth century
through to its acquisition of territorial power in the mid-eighteenth century,
the Company possessed the institutional characteristics of a government,
and generated distinctly political ideologies concerning its rights to rule
and sovereign power (Stern, 2011). At the same time, its monopoly on both
trade and power was always contested, perhaps even more after the expansion of its territorial dominion. As Webster (2009) has shown, Company
India was deeply infiltrated by forms of free and private trade well before
the elimination of its monopoly and the removal of political authority in
the nineteenth century. The political economy of British rule under both
the Company and, after 1858, the Crown was always infused with a hybrid
admixture of state, corporate, and firms engaging in various forms of public governance. The absence of formal state structures of rule did not mean
the absence of formal structures of rule, particularly in the form of corporate organization; conversely, the theoretical interposition of the state did
not obviate  and sometimes enhanced  the institutional and ideological
power of non-state bodies politic.
The controversies over joint-stock monopoly endured in British India
through the nineteenth century. As in the seventeenth century, one might
imagine two categories of colonial company: those that by their nature
or careful politics were managed as monopolies, and others that admitted
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Asia a different story; that such a company could not be a monopoly
because it was responsible for making the trade possible in the first place;
that a charter, with the forms of capital and consultative government it
offered, was absolutely necessary to maintain stability and order in the
world beyond Christendom (Stern, 2011, 2014). These also echoed similar,
if less successful, arguments mobilized on behalf of the Royal African
Company, against the assaults on its monopoly in the late seventeenth century as well (Pettigrew, 2013; Stern, 2014, pp. 182183).
In some ways, after its removal from government and effective dismantling after 1858, the longing for such a colonial corporate enterprise only
intensified. Even the quintessential voice of mid-century liberalism, John
Stuart Mill, quite famously reflected with a bit of nostalgia on the
Company. Much like seventeenth-century political economists before him,
Mill maintained that colonial enterprise depended on the wisdom of disinterested “philosophical legislators,” guided by expertise not politics; in the
case of India, this was represented for this former East India Company
employee by the bureaucratic system of the Company, not the British state
(Bell, 2010, p. 43). Expertise about India, not British public opinion,
needed to guide policy in India (The East India Company’s Charter, 1990
[1852], pp. 3334). The worst possible governor for a foreign dependency
like India, Mill maintained, would be an “English Cabinet Minister, who is
thinking of English not Indian politics,” and whose tenure is often truncated and dependent upon public opinion, but not those over which he
rules. “A free country which attempts to govern a distant dependency,
inhabited by a dissimilar people, by means of a branch of its own executive,
will almost inevitably fail,” he argued

The only mode which has any chance of tolerable success, is to govern through a dele… a body did exist in the
gated body, of a comparatively permanent character
Such
case of India; and I fear that both India and England will pay a severe penalty for the
shortsighted policy by which this intermediate instrument of government was done
away with. (Mill, 1977 [1861], p. 573)

“It has been the destiny of the government of the East India Company,”
Mill opined, “to suggest the true theory of the government of a semibarbarous dependency by a civilised country, and after having done this to perish” (1977 [1861], p. 577).
To a particular liberal colonial imagination, the corporation had served
a purpose: liberated by legal fiction from individual or national identity, it
had the particular power and capacity to arbitrate the thorny path through
civilization and barbarism inevitably raised by the imperial enterprise. It
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challenges for British commerce and rule as seventeenth-century India.
Thus, when James MacQueen imagined a scheme in the 1820s for a chartered West African company, it was to be conceived “after the manner of
the East India Company.” Even his self-conscious modifications and
improvements on the Company’s constitution were more apposite than he
realized; for example, his suggestion that this Company be limited in its
charter to fifteen years were in fact the same terms on which the East India
Company was possessed of its original charter. He also defended the project in much the same languages as had Company advocates centuries earlier: insisting the enterprise was not a “monopoly,” but an “exclusive
privilege in trade … for a trade yet to be formed” (Lambert, 2013;
M’Queen, 1821, pp. 267268, 269270). To MacQueen, the question of an
exclusive company was one deeply rooted in space (i.e., his understanding
of the particular conditions of West Africa) and time: that is, the company
as a stage of proper colonial development:
Without a chartered company, Great Britain never could have achieved what she has
done in India, nor reared such a noble fabric of commerce and civil government as she
has there done …. It may be for the greater advantage of Great Britain and of India,
that the trade to the latter should now be thrown open, but it never could have been for
the interest of either that this should have taken place at an earlier period. The situation
of Africa, however, is totally different. There every thing is to do. Regular commerce is
to be created. Society is almost altogether to be formed. Security and civilization, law,
order, and religion, are each and all yet to be introduced into and planted in Africa.
Unity of action and design, therefore, becomes absolutely necessary to accomplish all
these desirable objects. Conflicting interests, amidst such a disjointed population, must,
and will, indefinitely retard it.

In such a context, he insisted, mercantile company required political power,
much like the East India Company did in India:
A charter is clearly and indispensably necessary, in order to conduct mercantile affairs
to a prosperous issue … to negotiate, as an irresistible and stable power, to punish
aggression, to rear up gradually an empire in Africa, such as has been done in India,
against which no native power shall be able to raise its head. Then, but not till then, the
trade may be thrown open, but the territorial power of the charter may, as in India,
remain. (1821, pp. 271272)

If MacQueen’s logic, and his politics, were deliberately counterpoised to
the emergent Ricardian and Cobdenite liberal discourse of free trade
(Lambert, 2013, pp. 8081), they also echoed the seventeenth- and
eighteenth-century arguments on behalf of the East India Company in its
engagement with India: that monopolies were indeed illegal on “this side of
the line” but that the distance and danger of trade with “infidels” made
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shareholders in the company as well as property owners in the colonies
themselves, and proportioned among the different West Indian colonies.
This proposed company would also have had representation in Parliament.
In such a scheme, the colonial office would cease to direct government in
the West Indies, but would instead be rendered “a mere office or Board of
Control, acting, to any necessary extent, as a check on the Board of
Directors” (Anonymous, 1849, p. 18). Such a company, the author argued,
“will be a mighty engine in working out the interests of the whole Colonial
Proprietary Government … the pecuniary interests and advancement of the
whole West-India Government, and West-India territories, would be the
leading object in all its operations” (Anonymous, 1849, p. 30).

“FORMAL” CORPORATE EMPIRE: THE CASE
OF GEORGE GOLDIE

Thus, even in the East India Company’s waning days, and amid all the criticism of government-by-company, the corporation lingered, and in some
cases remained quite alive, in the colonial imagination. In this (admittedly
ill-fated) proposal, the joint-stock corporation served a dual purpose: to
develop a form of particular representation for a “mature” colony that had
outgrown living with its colonial parents while also providing the insulation
for the public for the continuing maturation of the “native peasantry” into
full economic and political subjects. This was no clearer than in West
Africa, as the sorts of schemes proposed by MacQueen evolved in the late
century into iconic and pervasive models of the corporation as the form
that could combine the stability of commerce with effective government
that could lead to colonial empire. Thinking about chartered corporations
as a particular constitutional form  rather than simply one subset of
larger commercial enterprises  creates complications for the usual categories through which we understand colonial rule. Cain and Hopkins
suggest that the reliance on chartered companies in sub-Saharan Africa
was a last resort, the result of the absence of a strong interest in investment
from the London financial sector  a “dilute form” of gentlemanly capitalism
that was unusual in its accommodations with manufacturers, shipping, and
missionaries (2002, p. 338).
Yet, chartered companies seem far less “diluted” (and perhaps deluded)
as a form of imperial enterprise  which is to say, less exceptional  when
one does not assume that state and company officials overlapped in their
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managed to insulate the British constitution from the dilatory effects of
becoming an imperial power, while simultaneously protecting the colonies
themselves; Mill even went so far as to suggest that all the Crown colonies
would benefit from a form of “double government,” and especially “having
some body analogous to the Court of Directors as a Council to assist the
Colonial Minister” where representative government was not deemed to be
possible (The East India Company’s Charter, 1990 [1852], p. 44). While
Mill quite clearly insisted on the power of the national state to regulate
“private” concerns, it was dangerous for it to assume all of its responsibilities. Were government to assume the power of corporations, from jointstock companies to banks to municipalities, as Mill famously put it, “not
all the freedom of the press and popular constitution of the legislature
would make this or any other country free otherwise than in name.” (1977
[1859], p. 306)
This notion that corporate power was not only economically but indeed
politically valuable and effective was mirrored in various continued
schemes for conceptualizing colonial rule. Some became quite powerful
colonial enterprises, while many more remained mere proposals and fleeting ambitions. Yet, the notion of corporate empire was available in every
colonial theater, from India to Latin America. One of the most vibrant
examples of such schemes came from the late 1840s in the West Indies.
Frustrated by the continued subject status of the West Indies in the British
empire by mid-century, one proposal out of Jamaica suggested a jointstock company to replace direct control from the colonial office. “All they
want now is a voice and active part in the supreme government of themselves.
Let some scheme of such self-government, under slight parental control
now be established, and these Colonies will at once rise into independence,
brighten into hope, and emerge from prostration and poverty, into progressive but certain wealth” (Anonymous, 1849, p. 12). Here the suggestion
was for a United West India Company, modeled quite explicitly on the
East India Company, not a decade before it was itself removed entirely
from government. The company was to be governed by twenty-four directors, with the same “powers of management and direction … under the
control of some limited supervision and check, as are vested in the
Directors of the ‘East India Company.’” The directors in turn would
appoint governors for each of the colonies, while the Crown appoints a
Governor-General, subject to the approval of the Directors, or, absent
such an appointment, the Governor of Jamaica was to be the GovernorGeneral ex officio, not unlike the Governor-General in Calcutta. Unlike in
India, in this scheme, however, the directors were to be elected out of

Chartering Capitalism : Organizing Markets, States, and Publics, edited by Emily Erikson, Emerald Group Publishing Limited,
2015. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/northeastern-ebooks/detail.action?docID=2190630.
Created from northeastern-ebooks on 2017-11-01 09:18:33.

Copyright © 2015. Emerald Group Publishing Limited. All rights reserved.

33

Copyright © 2015. Emerald Group Publishing Limited. All rights reserved.

34

PHILIP J. STERN

alone; failing that, echoing the words of Josiah Child from two centuries
earlier, he suggested Nigeria

should continue to be administered as heretofore by a permanent council, untrammelled
by bureaucratic formulae, experienced in African questions, corresponding somewhat
with the Council of the Governor-General of India, controlled, as are both Chartered
Companies and Governors of Crown Colonies, by a Secretary of State, but no more
subject than British India is to constant Parliamentary interference, and above all
administering, not locally, like Crown Colonies, but from home, as the Council of the
Niger Company has always done. (1978 [1897b], p. 109)

A corporatecolonial ideology did not, therefore, see companies as an
“informal” solution but rather a formal and deeply institutional resolution
to the financial, geographical, and political conditions inherent in particular
forms of empire. What differentiated companies were their singularity
of purpose (and thus not liable to be distracted or interposed upon by
“extraneous” trade-offs in policy or changes in government), their “roughand-ready” form of rule (as opposed to more ossified forms of imperial
administration), and an administrative apparatus that did not shift or
promote officials around from place-to-place, as was quite common in the
British empire (Goldie, 1892, p. 10). As Goldie suggested in 1888, well into
the supposedly formal phase of late Victorian empire, the “British colonial
system” was ill-equipped to open the interior of Africa. There was a
“radical vice in the system of government,” namely its reliance on force
rather than the investment of the “commerce-loving majority” that such
government was in their own best interests.

They yield a ready obedience to those who, like a commercial and industrial company,
bring them material prosperity as an equivalent for the surrender of their previous tribal independence; but many years must elapse before they become sufficiently civilized
to understand the advantages, or even the justification, of an Administration which
does nothing but govern. (Goldie, 1888, p. 14)

Thus, a company was not only key to profit and efficiency; it was more
likely to earn the tacit or explicit consent from the governed. Sir James
Fergusson, the undersecretary of state for foreign affairs, defended the bill
for chartering the Niger Company by noting that the natives of Africa had
engaged in 237 treaties, many granting exclusive rights and privileges to the
Company and its predecessors (Hansard, 1887a, 1887b).2
Here one sees perhaps the core of a corporate philosophy of governance:
that in certain circumstances  ones premised primarily on the assumptions
of the civilizational immaturity of colonial populations, that is in “undeveloped and barbarous regions”  the modern, liberal notion that
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interest or objectives. While certain political languages and attitudes
remained common, again, the modern imperial corporation as a structure
of empire defies easy categorization as an “informal” or “formal” structure
of colonial rule  one simultaneously in alliance but tension with the state,
exerting economic influence yet amidst quite apparent attempts to establish
very clear institutions of territorial and infrastructural rule. In many ways,
the modern colonial corporation, while enabled by the legal and fiscal
transformations of corporate structure in the nineteenth century, was born
ideologically of a far longer history of corporate forms of empire.
This becomes a bit clearer if one focuses on the particular example of
George Goldie, perhaps the most famous  and arguably successful  in
this series of colonial entrepreneurs, who spent great energy and effort
defending not only his various African ventures, culminating in the chartered Royal Niger Company in 1886, but also backing other similar enterprises, from Cecil Rhodes’s British South Africa Company to the North
Borneo Company. Such companies, Goldie argued, possessed “internal and
perennial sources of energy” which were “independent of Parliamentary
crises and party necessities” (1978 [1891], p. 66). Commerce could not be
distinguished from politics, especially in colonial environments; the United
African Company, Goldie reflected in 1911, was designed precisely to make
this point, “for it held, as an axiom, that in uncivilised countries there can
be no permanence for commerce or industry without political power” (1978
[1911], p. 287). According to their supporters, companies were more consistent and enduring, and less likely to commit the sins of “intermittent or
spasmodic policy” (Goldie, 1978 [1891], p. 68). The fact that corporate
shareholders and profits, rather than taxpayers, were responsible for the
expenditures “tends to encourage self-reliance and energy, just as the hardiest children are those who have been allowed to run loose in all weathers”
even though some enterprises necessarily fail, especially those funded by
private capital when faced with competition from public and state funding
(Goldie, 1978 [1894], p. 81).
Goldie’s United African Company self-consciously imitated a somewhat
perverted idea of the East India Company’s history, one which sought to
extend “political influence over the tribes and states bordering the whole
Lower Niger” to the point that the British state would be compelled to
offer a royal charter (1978 [1897a], p. 96). Towards the end of its life, as
had happened gradually to the East India Company up to 1833  as well
as a variety of other African companies which primarily engaged in land
development rather than trade  Goldie imagined his Royal Niger
Company abandoning its trading functions and acting as a government
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interest in extending their jurisdiction to the Oil Rivers district, Goldie
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borders of “Greater Britain,” through an entirely independent and selfgoverning corporate agent (Goldie, 1902, p. 6).

CONCLUSION: CORPORATE EMPIRES

Of course, in other corners of the empire, the joint-stock model served different purposes. If for African projectors, from MacQueen to Goldie, the
corporation was the ideal incubator for colonial projects in the “immature”
and “barbarous” parts of the world, for some it served as the ultimate stage
in colonial development. Thus to the Livingstone’s holy trinity  Christ,
commerce, and civilization  one had to add one more: the corporation. In
some cases, it quite literally and explicitly served the project of “civilization,” as in the Mandingo Association, incorporated in New York in 1917
to organize missionary work in the western Sudan. The Mandingo
Association was explicitly paired with a Mandingo Development
Corporation  all the common stock of which were owned by the
Association  to afford “a suitable [economic] foundation for the social,
medical, educational, and religious activities of this Association” (The
Mandingo Association, Inc., 1917, p. 41).
It is near impossible, nor particularly worthwhile, to try to figure out
whether the ultimate power for colonial rule lay in the corporation or the
state. The examples of companies exerting determinative influence on
policy are of course legion. Despite his own reservations and doubts, Lord
Salisbury, the British Prime Minister, admitted privately that the British
state had only exerted diplomatic pressure on Germany to maintain power
in Uganda at the urging of the Imperial British East Africa Company
(Darwin, 1997, pp. 635638). Yet, the state certainly capitalized and even
colonized companies, from the demands from the Ordnance in the seventeenth
and eighteenth century for below-cost saltpeter from the East India
Company to the contractual obligations P&O steamships had to maintain
below-cost berths for military officers and government officials in the
nineteenth (Harcourt, 2006, p. 70).
Adam Smith, and other eighteenth-century critics, contended that the
joint-stock company was inherently inefficient and untrustworthy 
managers of other people’s money, not of their own, they would inherently
tend towards unnecessary risk and corruption. Through the eighteenth and
nineteenth centuries, however, the defenders of the incorporated company
maintained it was a far more reliable and “public” form of organization,
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The peaceful settlement of the interior of Africa at the back of these rivers, corresponding to that which has, so far, been successfully carried on in the company’s territories,
would have a most beneficial political effect on the latter. These now have contiguous
to their long and straggling frontier barbarous countries given over to incessant intertribal wars, slave raids, and cannibalism, as were formerly, and still are, to some extent,
the tribes in the company’s territories. With the introduction of commerce, and, later
on, of agriculture, those neighbouring regions would gradually become peaceful and
cease to be source of danger to the territories. Moreover, the council of the company
have  incredible as it may seem to les esprits forts  a strong and disinterested ambition, as they had when they founded the company, to see these regions, with which they
are so closely connected, grow under their auspices from barbarism to civilization, from
anarchy to order, from slavery to freedom, and from universal poverty to a source of
wealth both to the natives of the country and to the overcrowded working classes of
Great Britain. (1889, p. 4)

As Goldie put it elsewhere,
The important principle that a chartered flag does not involve the national flag is, I
admit, somewhat illogical; but nations are largely governed by sentiment. Great empires
of the past have owed much of their extension to vicarious wars, while themselves
remaining at peace. Even in more modern days in Europe England and Spain were
often able to avert hostilities in Europe while their adventurers were contending for
empire in the Spanish Main. A chartered company has no national dignity to humiliate,
no national flag to avenge. It can stoop to conquer and can redeem defeat by diplomacy
and money where the prestige of great Power would compel a crushing display of force.
In the early days of the Niger Company its small army suffered defeat, its flag was trodden under foot by an infuriated Muslim Prince, its officials were detained in captivity
without arousing any serious emotion at home. Such incidents must be expected to
occur at times in the slow and laborious development of a barbarous continent; but,
were they to happen under a direct Imperial administration, no Government could
resist the outcry to avenge the national honour. (1892, p. 10)

Again, company rule was opposed to Crown rule as a legitimately preferable option; if there was a transition imagined from one to the other, it was
a matter not of the state’s intervention on the “turbulent frontier” but
rather  at least in theory  about the progression of colonial rulers from
a commercial to a political orientation. Goldie and others, like Cecil
Rhodes and William Mackinnon, at least in part, considered (or maintained they considered) their projects not as free and private enterprise 
acting in a unrestricted and unrestrained market “beyond the borders of
the empire”  but rather as extending the British empire beyond the
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as we recognize those figures and their corporate power as fundamentally
“in tension” with metropolitan and state “officials” (Darwin, 1997,
p. 629). But more importantly, falling back on the heroic or anti-heroic
(like Goldie and Rhodes) in our models of business and financial history
may miss the fundamental and critical role of the corporation as a
morally ambiguous institution in shaping the history of empire. Echoing
a critique of corporations that dated back centuries, the Rev.
Washington Gladden noted in 1895 that “The corporation has no soul.
That is to say it has no conscience ….Men are constantly performing
acts, or consenting to acts, as members of corporations, that they would
not do or allow if they stood alone. Thus their moral perceptions are
dulled, and their moral stamina weakened. This schooling in corporation
morality prepares them for doubtful practices in individual transactions”
(1895, pp. 613614). In this sense, it could be argued  if only polemically and halfheartedly  that the critical technology developed in the
modern world that made empire possible was not the steamship, the
machine gun, or quinine. It was instead the legal fiction of the corporation. The particular and peculiar nature of an artificial person, possessed of
an individual’s rights but unencumbered by its mortal limitations, created
both a fiscal and moral potential that was conducive to colonial plantation and both suborned but also exceeded the capacity of the national
state to foment something as contradictory to its nature as a polyglot,
multiethnic, and legally pluralistic venture such as empire. In the historiography of empire, then, it is perhaps not only the less-visible economic
and political pressures of free trade that represent the great mass below
the waterline, but also those institutions and intermediaries that colored
the map red while pursuing their own distinct and particular strategies of
rule. It is only by tending to these multiple permutations of structures of
power that can truly get us beyond the tip of the imperial iceberg.

NOTES

1. For a response and defense of the concept, see Hopkins (1994).
2. It is worth noting, of course, that not everyone saw things this way; the Times,
drawing on reports from the Liverpool Africa merchants who were likely the
Company’s strongest opponents, noted in January 1887 that in its first few months
operating under the charter, the Company had met “very serious resistance on the
part of the natives … who decline to recognize the sovereign rights of persons, who
they view only as monopolist traders” (The Times, 1887, p. 10).
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in every sense of the word. More transparent, by design and law, than the
partnership and more insulated from extraneous influences than politicians,
the corporation was to its advocates the ideal way to govern capital and in
many cases people (Freeman et al., 2012, pp. 211212).
Thinking of empire in this way  not solely as a spectrum of private
to public but as a more composite and corporate enterprise, of which
“Britain” (in the sense of the national state) was one among a number of
aspiring participants for sovereignty and power  reveals a more continuous and uneasy alliance between business and politics, company and
state, corporation and empire. It also resists the conflation of distinct
sorts of both formal and informal economic and political structures. Rule
by company or rule by state was a deliberate and ideological choice, and
one that proceeded in stages of development that sometimes proceeded
from formal to informal, and sometimes followed the reverse trajectory.
Moreover, not all forms of “private” enterprise were the same: corporations engaged in overseas rule often had far more affinity with the “public” state than they did with other forms of economic enterprise, such as
firms and partnerships. The collective choice to operate as one sort of
body as opposed to another abroad was often deliberate, ideological, and
politically fraught. When operating in the extra-European world, such
decisions determined the sorts of empires and in some cases postcolonial
nations that emerged as a consequence. Taking seriously imperial corporations and companies as principals rather than products of empire
also recasts the very chronologies and narratives of empire, linking the
very first stirrings of colonial expansion with its more modern manifestations. It also inevitably forces us to revisit the idea of a transition from
informal to formal empire not as a continuous enterprise but as indicative of the struggle and tension between various forms of aggregate
power in the colonial world, including the British state. Although practical limitations have rendered the subject beyond the scope of this particular paper, a history of empire that focuses on its varied and competing
forms of institutional organization as well as the specific histories of their
ideological development offers fruitful avenues to complicate our understanding of the nature of state and empire, such as “the relationship
between multiple forms of authority … that subsist in any one field of
power” represented in the dynamic between bureaucratic forms and patrimonial power (Charrad & Adams, 2011, p. 10).
Consigning figures from Josiah Child to Cecil Rhodes or George
Goldie, as they so often have been, to positions as “sub-imperialist” may
fundamentally misread their relationship to the imperial enterprise, even
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The role of law in global value chains: a
research manifesto
The IGLP Law and Global Production Working Group*

Most scholars attribute the development and ubiquity of global value chains to
economic forces, treating law as an exogenous factor, if at all. By contrast, we
assert the centrality of legal regimes and private ordering mechanisms to the
creation, structure, geography, distributive effects and governance of Global
Value Chains (GVCs), and thereby seek to establish the study of law and GVCs as
rich and important terrain for research in its own right.

*
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Across a growing number of sectors and industries, value production is not just
transnational in scope; it is organised and coordinated via global networks that link
activities across as well as within firms and nations. These networks are increasingly
referred to as ‘Global Value Chains’, or GVCs. The asserted causes of this phenomenon are multiple, and scholars debate which deserves designation as primary.1 We

1

Among the most frequent causes cited are the dominance of shareholder value theory—W Milberg
& D Winkler, Outsourcing Economics: Global Value Chains in Capitalist Development (Cambridge
UP, 2013)—trade liberalization and new regional and bilateral trade and investment
agreements—UNCTAD, Global Value Chains and Development: Investment and Value Added
Trade in the Global Economy, UN Doc. UNCTAD/DIAE/2013/1 (2013)—and technologies enabling
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cheaper and faster transportation and logistics—D Cowen, The Deadly Life of Logistics: Mapping
Violence in Global Trade (University of Minnesota Press, 2014).

begin from the premise that GVCs are not only the product of shifting economic
conditions. They also arise as firms engage dynamically with multiple, overlapping
and often conflicting local, national, regional and transnational legal regimes, softlaw normative orders and private ordering mechanisms (hereinafter collectively
described as ‘law’).2
This article seeks to establish the importance for both scholars and policymakers of investigating some of the complex ways in which the law shapes and
is shaped by GVCs. The research agenda articulated here emerged from a series of
ongoing conversations among a group of legal scholars, sociologists and political
economists that first met in June 2014 under the auspices of the IGLP at Harvard
University. For the most part, legal scholarship has only summarily or incidentally analysed GVCs, and similarly, GVCs scholars outside law have not made law
a focal point of their theoretical or empirical analyses. We believe that placing law
at the centre of the analysis of what have historically been treated as primarily
‘economic structures’ will not only enrich our understanding of the shape, nature
and dynamic character of GVCs, but will also help to illuminate the complex
inter-relationship between law and global political economy more broadly.
We begin with a broad description of the question at the heart of our
collective inquiry: how does law shape the structure and organisation of production globally and how is law impacted through this process? To make this
meta-question more concrete, we articulate three thematic starting points for
exploration of the relationship between law and GVCs: law and the geography
of GVCs; law and the production and distribution of value and power in GVCs;

2
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At first blush, the areas of law most implicated in GVCs could include company, contract, employment and tax law, as well as international trade law, commercial and investment law. Yet, when one
begins to consider the diverse impacts of GVCs economically, socially, politically, environmentally
and so forth, it is hard to think of a field of law that might not be relevant to them, from human
rights law to environmental law to laws governing the behaviour of firms in elections or upon the
legislative process. In addition, soft law regimes, including guidelines on corporate social responsibility, technical standards, fair trade and other ethical certification standards, and customary rules
of business practice will also likely be significant to the extent that they shape the behaviour of firms
individually or collectively in GVCs. Moreover, the practices of firms as they deal with each other
commercially, through trade or industry associations or in influencing behaviour of other firms in
the chain—what might be loosely termed ‘private ordering mechanisms’, will also be important if we
are trying to understand how GVCs are coordinated or how risk and reward are distributed through
chain structures. We recognise that the boundaries between these diverse normative orders, at least
in terms of their effects, is becoming increasingly difficult to maintain, and observation of business
practices quickly reveals that a contractual term might be as significant as a public law regulation in
shaping the behaviour of actors in global commerce. For these reasons, we use ‘law’ as a shorthand
for hard and soft law regimes and private ordering mechanisms.
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and law and the coordination of GVCs (the latter being a process referred to in
the GVC literature as ‘governance’). We focus our research inquiry into the role
of law in global structures of production on GVCs both because of their ubiquity in modern capitalism and the rich variety of extant scholarship (largely
outside the field of law) exploring GVCs in a variety of industries and contexts.
This combination of factors makes GVCs a rich source for research both empirically and theoretically. In an effort to suggest, albeit in a highly preliminary
way, what a legal analysis of GVCs might entail, and what insights this line of
inquiry might yield, we include brief descriptions of several ongoing research
projects initiated by group members. Our goal is to invite scholars in law and
related disciplines to begin to view the study of law and global production as an
important and worthy field of research in its own right.
THE CENTRAL RESEARCH QUESTION

We are hardly the first to acknowledge the significance of GVCs as a feature of
modern capitalism. Former Director-General of the World Trade Organization
(WTO) Pascal Lamy recently observed that GVCs, as the ‘face of the modern global
economy’, are creating a ‘new world of trade’.3 The United Nations Conference on
Trade Development (UNCTAD) recently dedicated its annual flagship publication,
the World Investment Report, to the topic of GVCs. It includes a definition of GVCs
and a quantitative estimate of their importance in the world economy:
Global investment and trade are inextricably intertwined through the
international production networks of firms investing in productive
assets worldwide and trading inputs and outputs in cross-border value
chains of various degrees of complexity. Such value chains (intra-firm
or inter-firm, regional or global in nature, and commonly referred to
as Global Value Chains or GVCs) shaped by TNCs [transnational
corporations] account for some 80% of global trade.4

3

UNCTAD (2013) iii.

P Lamy, ‘Global Value Chains and the New World of Trade’, Keynote address, Duke GVC Global
Summit, 20 October 2014, available at https://globalvaluechains.org/video/duke-global-summitkeynote-address (last visited 7 January 2016).
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part, been neglected by the political economists, sociologists, economic geographers and other social scientists that have pioneered GVCs as a field of study.
To the extent that law is recognised in the GVC literature, it is generally treated
as exogenous rather than an endogenous factor—an institutional backdrop
against which the economic and inter-organisational dynamics driving the globalisation of production play out. This lacuna is all the more striking because in
recent years the GVC framework has gained considerable reach beyond academic circles to business consultancies, legislators, international organisations,
unions and activists.6
It seems possible that this externalisation of law and the ‘legal’ from GVC
analysis to date may derive from an understanding of capitalism as a process of
profit-oriented, mutually beneficial exchange undertaken in (relatively) free markets. In such a vision, the function of law is primarily to provide market-facilitating institutions (such as property, contract and the corporation) and rules to
correct informational and other asymmetries in the market rather than as a tool
and terrain for struggle over the terms through which value will be generated and
distributed or power exercised in global production systems. Most considerations
of law in GVCs take the former more minimal conceptualisation of law’s role in
capitalism as a given, without interrogating what role law might play in bringing
this particular form of GVC capitalism into being. For instance, spurred on by
management studies, early business law scholarship addressing GVCs was concerned with the design of supply contracts in order to enhance efficiency and
surmount informational asymmetries.7 In general, the GVC literature continues
to treat economic units (or firms) with different national origins and varied sizes,
productive capacities and bargaining power as an analytical given, rather than as
a product of legal arrangements that could be organised differently.
In our view, law is more than an ‘external’ or contextual factor shaping
the strategic decision-making of firms ‘inside’ GVCs.8 Rather, we argue that

7

6

For an overview cf. M Hoehn, Relational Supply Contracts (Springer 2009) 19-34.

For a summary of the various contexts, groups and institutions that make use of the GVC framework, see Global Value Chains Initiative, ‘Institutions’, available at https://globalvaluechains.org/
institutions (last visited 7 January 2016) and, recently, OECD & World Bank Group, ‘Inclusive
Global Value Chains’, Report prepared for submission to G20 Trade Ministers Meeting Istanbul
(2015), available at http://www.oecd.org/trade/OECD-WBG-g20-gvc-report-2015.pdf (last visited 7
January 2016).

scholarship to the attention of legal scholars, and perhaps more ambitiously, to consider the scholarly value and potential of exploring law and GVCs in relation to one another.

8

Cf. G Gereffi, ‘Global Production Systems and Third World development’, in B Stallings (ed.),
Global Change, Regional Response: The New International Context of Development (Cambridge UP,
1995) 100 and A Stewart, Gender, Law and Justice in a Global Market (Cambridge UP, 2011).
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One notable exception is Kevin Sobel-Read’s recent article ‘Global Value Chains: A Framework for
Analysis’ 5 Transnational Legal Theory (2014) 364, which seeks to bring the insights of GVC

While references to GVCs have proliferated rapidly in recent years, in both
academic and policy circles, our intervention is motivated by the puzzling fact
that there is as yet no well-developed account of the role of law in the structure,
operation or governance of GVCs.5 In fact, we observe that law has, for the most

5
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law resides at the heart of the GVC phenomenon—it is the vehicle through which
value is generated, captured and distributed within and between organisational
and jurisdictional domains, and diverse and geographically disparate business
operations are coordinated and governed.9 This recognition of the significance
of law is important for a richer understanding of modern capitalism as well as
the formulation and critique of policy programmes and interventions. For
example, rather than asking how firms can use law to upgrade a particular
chain configuration, we aim instead to understand how the possibilities
for upgrading are already structured in and through law—that is, how law
constitutes the power relations between actors that give rise to particular forms of governance and engender particular distributive effects. This
focus on the role that legal frameworks play at different levels of a particular
chain, and on the politico-economic power dynamics that operate behind
competing legal norms, can help facilitate a critical assessment of the structural and distributional dimensions of GVCs—and the global economy more
broadly—that are often taken for granted or normalised. Such an imaginative
legal exercise can then help to elucidate alternative and potentially more
progressive sites of intervention by scholars, policymakers and civil society
groups.
Research on law and GVCs undertaken in this spirit also suggests that the
proliferation of GVCs has implications for law and legal scholarship more
broadly. Many fields of legal inquiry are organised around distinctions that
are blurred or confounded by the global organisation of GVCs. The study of
GVCs may aid legal scholars in formulating alternatives to traditionally recognised disciplinary boundaries between local and global, law and non-law, public
regulation and private ordering, form and substance, rules and norms, firm and
contract and firm and state.10 In addition, because GVCs frequently traverse
legal forms, geographic and jurisdictional boundaries and multiple layers of
potentially applicable law, mapping GVCs from a legal perspective also poses
complex challenges for basic questions of positive legal analysis, including
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matters of territorial jurisdiction, governing law, private regulation through
contract and sovereign authority.11
Moreover, just as the boundaries between legal subfields are increasingly
hard to draw, so too are the boundaries between what is hard law and what is soft
law, or what legal significance is to be given to private ordering mechanisms. We
find the study of GVCs is particularly fruitful for forcing a re-examination of
these complex questions regarding the boundaries of law itself.12 For example,
GVCs often generate unique inter-firm and cross-border norms of business
practice such as chain-wide corporate codes that, albeit of private origin, shape
parties’ behaviour as powerfully as legal commands emanating from legislation.13
Also, both public and private norms surrounding GVCs are entangled with
rapidly changing business practice and policies giving rise to novel public/private
regulatory arrangements such as the Bangladesh Accord on Building and Fire
Safety.14 As such, GVCs are an important source of norm-creation contributing
to global legal pluralism, and this scholarship’s inquiry into the co-existence and
collision of different normative orders provides a helpful tool to analyse the
complexity of normative assemblages at play.15
Our analysis of law and GVCs draws on and aims to contribute to several
strands of contemporary legal thought. For instance, Marxist legal scholars have
theorised the relationship between capital and law as symbiotic,16 and the

11 Cf. David Kennedy, ‘The Mystery of Global Governance’ 34 Ohio Northern University Law Review
(2008) 827, 832: ‘[A]s the world is re-ordered, law will be there, imagining it, making it, writing it
down, consolidating and contesting the new arrangements.’

12 Cf. D Schneiderman, ‘Power and Production in Global Legal Pluralism: An International Political
Economy Approach’, in A Perry-Kessaris (ed.), Socio-Legal Approaches to International Economic
Law (Routledge, 2013) 98.

13 Cf. L Catá Backer, ‘Economic Globalization and the Rise of Efficient Systems of Global Private
Lawmaking: Wal-Mart as Global Legislator’ 37 University of Connecticut Law Review (2007) 1739
and A Beckers, Enforcing Corporate Social Responsibility Codes (Hart, 2015).

14 For the text, see Bangladesh Accord on Building and Fire Safety, available at http://bangladeshac
cord.org (last visited 7 January 2016). For an analysis, cf. M Anner, J Bair & J Blasi, ‘Toward Joint
Liability in Global Supply Chains: Addressing the Root Causes of Labor Violations in International
Subcontracting Networks’ 35 Comparative Labor Law and Policy Journal (2013) 1 and B ter Haar &
M Keune, ‘One Step Forward or More Window-Dressing? A Legal Analysis of Recent CSR Initiatives
in the Garment Industry in Bangladesh’ 30 International Journal of Comparative Labour Law and
Industrial Relations (2014) 5.

15 Cf. G Teubner, ‘Global Bukowina: Legal Pluralism in the World Society’, in G Teubner (ed.), Global
Law Without a State (Dartmouth, 1997), 3 and PS Berman, Global Legal Pluralism: A Jurisprudence of
Law Beyond Borders (Cambridge UP, 2012). For an illustration from the global toy industry, cf. F
Snyder, The EU, the WTO and China: Legal Pluralism and International Trade Regulation (Hart,
2010) 44-88.

16 See, e.g., E Pashukanis, Law and Marxism: A General Theory (Inklinks, 1978) [1924] 37-45 (arguing
that the very form of law follows the commodity form); P Ireland, ‘History, Critical Legal Studies
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‘Governance’ is a genuinely interdisciplinary concept. In the legal literature, it is generally used as a
shorthand for the public (municipal, state, supranational) and private (e.g., through private standard-setting and certification) regulation of, in this case, the GVC. Here, ‘governance’ is used to refer
to the shift from traditional towards more sophisticated regulatory techniques which gain traction
through knowledge and markets rather than legal sanctions. Cf. for a comparative view P
Zumbansen, ‘Governance from an Interdisciplinary Perspective’, in D Levi-Faur (ed.), Oxford
Handbook on Governance (Oxford UP, 2012). The GVC literature speaks of the ‘governance’ or
management/coordination by the lead firm of the chain. Unless reference is made to the multiple
normative layers shaping GVCs, this article will use the term in the latter meaning.

10 Cf. Sobel-Read (2014) 404.
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analysis of the constitutive role of law in GVCs provides the opportunity to
deepen our understanding of the complex dynamics of this relationship. While
systems theory has been used to describe co-evolutionary processes of law and
production regimes,17 and institutional views explore the reciprocal relation
between chain structures and regulatory strategies essentially as a matter of
choice,18 the role of law in GVCs foregrounds questions of power and distribution. At the same time, a comprehensive analysis of law in GVCs would
harness tools developed by contemporary socio-legal19 and pluralist20 inquiries
into law. Our investigation of law and global production shares much with legal
work that questions the territorial and statist preoccupations of legal regimes,
and the separation of economic activity from political contestation. Hence, the
tension between a territorial logic of law and the transnational logic of capital as
it is expressed in GVCs becomes productive in nature. Theorising the constitutive role of the present legal landscape in the proliferation of GVCs thus
immediately invites reflections on the adequacy of this legal paradigm, both
at the conceptual level and at the level of legal reform. It is in this sense that
GVCs appear as a salient and highly topical field of research for contemporary
critical legal scholarship.

DEVELOPING A CRITICAL LEGAL APPROACH TO GLOBAL
VALUE CHAINS: INITIAL RESEARCH PROJECTS

The research agenda developed by the IGLP Law and Global Production
Working Group proceeds from our collective sense that GVCs take a peculiar
shape provoked by the incongruity between the apparent territoriality of the law

and the Mysterious Disappearance of Capitalism’ 65 The Modern Law Review (2002) 120; C Miéville,
Between Equal Rights: A Marxist Theory of International Law (Pluto, 2005); G Baars, ‘Reform or
Revolution: Marxian vs Polanyian Approaches to the Regulation of “the Economic”’ 17 Northern
Ireland Legal Quarterly (2011) 415.
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and the transnational logic of capital. Through this collective research effort, we
hope to better understand how the legal landscape is negotiated and exploited
by firms, both in their relationships with the state and with other firms. In short,
we aim to heed Dan Danielsen’s call to ‘study the ways in which this form of
[GVC] capitalism impacts relations among firms and states as individual firms
and the chain as a whole navigate and transform the multiple states, regulators
and legal regimes with which they interact in the pursuit of their business
objectives . . . and to broaden our notions of political economy to encompass
the multiplicity of firm/state relations that global value chains entail’.21
To study the extent and implications of the mutual dependence and coevolution of law and GVCs, members of the Law and Global Production
Working Group have initiated projects that illuminate some of the ways in
which our research questions and methods can be pursued. These projects
cluster along three broad themes: the legal geography of GVCs; the relation
between law, value and bargaining power in GVCs; and the role of law in GVC
governance. In the remainder of this manifesto, we provide an overview of these
overarching themes using examples from group members’ projects where appropriate to suggest how these themes might begin to be productively explored.

Legal geography of GVCs

The creation and operation of GVCs involve immense complexity in terms of
the legal norms, tools and institutions involved. This complexity is multilayered, and has both organisational and geographic dimensions.
Accordingly, it will be crucial to develop techniques to study these phenomena
in ways that illustrate the particularity of diverse legal and GVC structures,
while remaining cognisant of the broader complexity of the contexts in
which these structures operate. For this reason, we focus here on mapping
the legal geography of GVCs as a vital subfield in our broader research field
of law and global structures of production.
It is by mapping the legal geography of GVCs that we can show what the
traditional division of law into discrete subfields misses or conceals, and how
domestic and international hard and soft law and private ordering mechanisms
intermingle in ways that challenge efforts to maintain clear distinctions between
them. At the same time, mapping can help to make visible the constitutive role
of law to non-legal scholars.

21 D Danielsen, ‘Beyond Corporate Governance: Why a New Approach to the Study of Corporate Law
is Needed to Address Global Inequality and Economic Development’, in U Mattei & JD Haskell
(eds), Research Handbook on Political Economy and Law (Edward Elgar, 2015) 195.
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17 Cf. G Teubner, ‘Idiosyncratic Production Regimes’, in J Ziman (ed.), The Evolution of Cultural
Entities (Oxford UP, 2002) 161 (using evolutionary theory to explain institutional divergence in
the law of just-in-time manufacturing and leasing).
18 Cf., e.g., F Cafaggi & P Iamiceli, ‘Private Regulation and Industrial Organization: Contractual
Governance and the Network Approach’, in S Grundmann, F Möslein & K Riesenhuber (eds),
Contract Governance (Oxford UP 2015) 343.
19 See, e.g., C Tan, ‘Navigating New Landscapes: Socio-legal Mapping of Plurality and Power in
International Economic Law’, in Perry-Kessaris (ed.) (2013) 19.
20 Cf. Teubner (1997); Berman (2012); B de Sousa Santos, Toward a New Legal Common Sense: Law,
Globalization and Emancipation, 2nd ed. (Cambridge UP, 2004); and, recently, H Dedek & S van
Praagh (eds), Stateless Law. Evolving Boundaries of a Discipline (Ashgate, 2015).
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