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The Great Transformation
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A self-regulating market demands nothing less than the institu-
tional separation of society into an economic and a political sphere.
Such a dichotomy is, in effect, merely the restatement, from the point
of view of society as a whole, of the existence of a self-regulating mar-
ket. It might be argued that the separateness of the two spheres obtains
in every type of society at all times. Such an inference, however, would
be based on a fallacy. True, no society can exist without a system of
some kind which ensures order in the production and distribution of
goods. But that does not imply the existence of separate economic in-
stitutions; normally, the economic order is merely a function of the
social order. Neither under tribal nor under feudal nor under mercan-
tile conditions was there, as we saw, a separate economic system in so-
ciety. Nineteenth-century society, in which economic activity was iso-
lated and imputed to a distinctive economic motive, was a singular
departure.

Such an institutional pattern could not have functioned unless so-
ciety was somehow subordinated to its requirements. A market econ-
omy can exist only in a market society. We reached this conclusion on
general grounds in our analysis of the market pattern. We can now
specify the reasons for this assertion. A market economy must com-
prise all elements of industry, including labor, land, and money. (In a
market economy money also is an essential element of industrial life
and its inclusion in the market mechanism has, as we will see, far-
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reaching institutional consequences.) But labor and land are no other
than the human beings themselves of which every society consists and
the natural surroundings in which it exists. To include them in the
market mechanism means to subordinate the substance of society it-
self to the laws of the market.

We are now in the position to develop in a more concrete form the
institutional nature of a market economy, and the perils to society
which it involves. We will, first, describe the methods by which the
market mechanism is enabled to control and direct the actual ele-
ments of industrial life; secondly, we will try to gauge the nature of the
effects of such a mechanism on the society which is subjected to its
action.

It is with the help of the commodity concept that the mechanism
of the market is geared to the various elements of industrial life. Com-
modities are here empirically defined as objects produced for sale on

the market; markets, again, are empirically defined as actual contacts _

between buyers and sellers. Accordingly, every element of industry is g

regarded as having been produced for sale, as then and then only will 5
it be subject to the supply-and-demand mechanism interacting with
price. In practice this means that there must be markets for every ele- =
ment of industry; that in these markets each of these elements is orga- i
nized into a supply and a demand group; and that each element has m
price which interacts with demand and supply. These markets—and
they are numberless—are interconnected and form One Big Market.*
The crucial point is this: labor, land, and money are essential ele-
ments of industry; they also must be organized in markets; in fact,
these markets form an absolutely vital part of the economic system.
But labor, land, and money are obviously nof commodities; the postu-
late that anything that is bought and sold must have been produced for
sale is emphatically untrue in regard to them. In other words, ac-
cording to the empirical definition of a commodity they are not com-
modities. Labor is only another name for a human activity which goes
with life itself, which in its turn is not produced for sale but for entirely
different reasons, nor can that activity be detached from the rest oflife,
be stored or mobilized; land is only another name for nature, which is
not produced by man; actual money, finally, is merely a token of pur-
chasing power which, as a rule, is not produced at all, but comes into

* Hawtrey, G. R., op. ¢it. Its function is seen by Hawtrey in making “the relative

market values of all commoeodities mutually consistent.”
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[ 76 ] The Great Transformation

being through the mechanism of banking or state finance. None of
them is produced for sale. The commodity description of labor, land,
and money is entirely fictitious.

Nevertheless, it is with the help of this fiction that the actual mar-
kets for labor, land, and moneyare organized*; these are being actually
bought and sold on the market; their demand and supply are real mag-
nitudes; and any measures or policies that would inhibit the forma-
tion of such markets would ipso facto endanger the self-regulation of
the system. The commodity fiction, therefore, supplies a vital orga-
nizing principle in regard to the whole of society affecting almost all
its institutions in the most varied way, namely, the principle according
to which no arrangement or behavior should be allowed to exist that
might prevent the actual functioning of the market mechanism on the
lines of the commodity fiction.

Now, in regard to labor, land, and money such a postulate cannot
be upheld. To allow the market mechanism to be sole director of the
fate of human beings and their natural environment indeed, even of
the amount and use of purchasing power, would result in the demoli-
tion of society. For the alleged commodity “labor power” cannot be
shoved about, used indiscriminately, or even left unused, without
affecting also the human individual who happens to be the bearer of
this peculiar commodity. In disposing of a man’s labor power the sys-
tern would, incidentally, dispose of the physical, psychological, and
moral entity “man” attached to that tag. Robbed of the protective
covering of cultural institutions, human beings would perish from the
effects of social exposure; they would die as the victims of acute social
dislocation through vice, perversion, crime, and starvation. Nature
would be reduced to its elements, neighborhoods and landscapes de-
filed, rivers polluted, military safety jeopardized, the power to pro-
duce food and raw materials destroyed. Finally, the market adminis-
tration of purchasing power would periodically liquidate business
enterprise, for shortages and surfeits of money would prove as disas-
trous to business as floods and droughts in primitive society. Un-
doubtedly, labor, land, and money markets are essential to a market
economy. But no society could stand the effects of such a system of
crude fictions even for the shortest stretch of time unless its human

* Marx’s assertion of the fetish character of the value of commodities refers to the
exchange value of genuine commodities and has nothing in common with the ficti-
tions commodities mentioned in the text,
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and natural substance as well as its business organization was pro-
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Excerpt from Douglass North, Institutions, Institutional Change and Economic Performance
(Cambridge University Press, 1990)

I

An introduction to institutions and
institutional change

Institutions are the rules of the game in a society or, more formally, are the
humanly devised constraints that shape human interaction. In conse-
quence they structure incentives in human exchange, whether political,
social, or economic. Institutional change shapes the way societies evolve
through time and hence is the key to understanding historical change.

That institutions affect the performance of economies is hardly contro- .

versial. That the differential performance of economies over time is funda-
mentally influenced by the way institutions evolve is also not controver-
sial. Yet neither current economic theory nor cliometric history shows
many signs of appreciating the role of institutions in economic perfor-
mance because there as yet has been no analytical framework to integrate
institutional analysis into economics and economic history. The objective
of this book is to provide such an underlying framework. The implica-
tions of the analysis suggest a reexamination of much social science the-
orizing in general and economics in particular, and provide a new under-
standing of historical change.

In this study I examine the nature of institutions and the consequences
of institutions for economic (or societal) performance (Part I). 1 then
outline a theory of institutional change not only to provide a framework
for economic (and other) history, but also to explain how the past influ-
ences the present and future, the way incremental institutional change
affects the choice set at a moment of time, and the nature of path depen-
dence (Part 1I). The primary objective of the study is to achieve an under-
standing of the differential performance of economies through time (Part
1I1).

I

Institutions reduce uncertainty by providing a structure to everyday life.
They are a guide to human interaction, so that when we wish to greet

3
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friends on the street, drive an automobile, buy oranges, borrow money,
form a business, bury our dead, or whatever, we know (or can learn
easily) how to perform these tasks. We would readily observe that institu-
tions differ if we were to try to make the same transactions in a different
country — Bangladesh for example. In the jargon of the economist, in-
stitutions define and limit the set of choices of individuals.

Institutions include any form of constraint that human beings devise to
shape human interaction. Are institutions formal or informal? They can
be either, and I am interested both in formal constraints — such as rules
that human beings devise — and in informal constraints — such as conven-
tions and codes of behavior. Institutions may be created, as was the
United States Constitution; or they may simply evolve over time, as does
the common law. I am interested in both created and evolving institutions,
although for purposes of analysis we may want to examine them sepa-
rately. Many other attributes of institutions also will be explored.

Institutional constraints include both what individuals are prohibited
from doing and, sometimes, under what conditions some individuals are
permitted to undertake certain activities. As defined here, they therefore
are the framework within which human interaction takes place. They are
perfectly analogous to the rules of the game in a competitive team sport.
That is, they consist of formal written rules as well as typically unwritten
codes of conduct that underlie and supplement formal rules, such as not
deliberately injuring a key player on the opposing team. And as this
analogy would imply, the rules and informal codes are sometimes violated
and punishment is enacted. Therefore, an essential part of the functioning
of institutions is the costliness of ascertaining violations and the severity
of punishment.

Continuing the sports analogy, taken together, the formal and informal
rules and the type and effectiveness of enforcement shape the whole char-
acter of the game. Some teams are successful as a consequence of (and
have therefore the reputation for) constantly violating rules and thereby
intimidating the opposing team. Whether that strategy pays off obviously
depends on the effectiveness of monitoring and the severity of punish-
ment. Sometimes codes of conduct — good sportsmanship — constrain
players, even though they could get away with successful violations.

A crucial distinction in this study is made between institutions and
organizations. Like institutions, organizations provide a structure to
human interaction. Indeed when we examine the costs that arise as a
consequence of the institutional framework we see they are a result not
only of that framework, but also of the organizations that have developed
in consequence of that framework. Conceptually, what must be clearly
differentiated are the rules from the players. The purpose of the rules is to
define the way the game is played. But the objective of the team within

4
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An introduction

that set of rules is to win the game — by a combination of skills, strategy,
and coordination; by fair means and sometimes by foul means. Modeling
the strategies and the skills of the team as it develops is a separate process
from modeling the creation, evolution, and consequences of the rules.

Organizations include political bodies (political parties, the Senate, a
city council, a regulatory agency), economic bodies (firms, trade unions,
family farms, cooperatives), social bodies (churches, clubs, athletic asso-
ciations), and educational bodies (schools, universities, vocational train-
ing centers). They are groups of individuals bound by some common
purpose to achieve objectives. Modeling organizations is analyzing gover-
nance structures, skills, and how learning by doing will determine the
organization’s success over time. Both what organizations come into exis-
tence and how they evolve are fundamentally influenced by the institu-
tional framework. In turn they influence how the institutional framework
evolves. But as noted above, the emphasis in this study is on the institu-
tions that are the underlying rules of the game and the focus on organiza-
tions (and their entrepreneurs) is primarily on their role as agents of
institutional change; therefore the emphasis is on the interaction between
institutions and organizations. Organizations are created with purposive
intent in consequence of the opportunity set resulting from the existing set
of constraints (institutional ones as well as the traditional ones of eco-
nomic theory) and in the course of attempts to accomplish their objectives
are a major agent of institutional change.

Separating the analysis of the underlying rules from the strategy of the
players is a necessary prerequisite to building a theory of institutions.
Defining institutions as the constraints that human beings impose on
themselves makes the definition complementary to the choice theoretic
approach of neoclassical economic theory. Building a theory of institu-
tions on the foundation of individual choices is a step toward reconciling
differences between economics and the other social sciences. The choice
theoretic approach is essential because a logically consistent, potentially
testable set of hypotheses must be built on a theory of human behavior.
The strength of microeconomic theory is that it is constructed on the
basis of assumptions about individual human behavior (even though I
shall argue for a change in those assumptions in Chapter 3). Institutions
are a creation of human beings. They evolve and are altered by human
beings; hence our theory must begin with the individual. At the same
time, the constraints that institutions impose on individual choices are
pervasive. Integrating individual choices with the constraints institutions
impose on choice sets is a major step toward unifying social science
research.

Institutions affect the performance of the economy by their effect on the
costs of exchange and production. Together with the technology em-

5
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ployed, they determine the transaction and transformation (production)
costs that make up total costs. The initial objective of this study (Part I) is
to explain the existence and nature of institutions to specify the way they
enter into the cost functions in an economy.

I

The major role of institutions in a society is to reduce uncertainty by
establishing a stable (but not necessarily efficient) structure to human
interaction. But the stability of institutions in no way gainsays the fact
that they are changing. From conventions, codes of conduct, and norms of
behavior to statute law, and common law, and contracts between indi-
viduals, institutions are evolving and, therefore, are cohtinually altering
the choices available to us. The changes at the margin may be so slow and
glacial in character that we have to stand back as historians to perceive
them, although we live in a world where the rapidity of institutional
change is very apparent.

Institutional change is a complicated process because the changes at the
margin can be a consequence of changes in rules, in informal constraints,
and in kinds and effectiveness of enforcement. Moreover, institutions
typically change incrementally rather than in discontinuous fashion. How
and why they change incrementally and why even discontinuous changes
(such as revolution and conquest) are never completely discontinuous are
a result of the imbeddedness of informal constraints in societies. Although
formal rules may change overnight as the result of political or judicial
decisions, informal constraints embodied in customs, traditions, and
codes of conduct are much more impervious to deliberate policies. These
cultural constraints not only connect the past with the present and future,
but provide us with a key to explaining the path of historical change.

The central puzzle of human history is to account for the widely diver-
gent paths of historical change. How have societies diverged? What ac-
counts for their widely disparate performance characteristics? After all,
we all descended from primitive hunting and gathering bands. This diver-
gence is even more perplexing in terms of standard neoclassical and inter-
national trade theory, which implies that over time economies, as they
traded goods, services, and productive factors, would gradually converge.
Although we do observe some convergence among leading industrial
nations that trade with each other, an overwhelming feature of the last ten
millennia is that we have evolved into radically different religious, ethnic,
cultural, political, and economic societies, and the gap between rich and
poor nations, between developed and undeveloped nations, is as wide
today as it ever was and perhaps a great deal wider than ever before. What

6
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CHAPTER 1

Law, Development and the Role
of the World Bank*

I. INTRODUCTION ON LAW AND DEVELOPMENT

The role of law in economic development has not always been
readily recognized. Development was long seen as a function of
economics and engineering. More recently, social scientists, polit-
ical scientists and environmentalists have started to play an in-
creasingly important role in what has come to be called
“sustainable development.” Full recognition has yet to be given,
however, to the fact that, for development to be truly sustained, it
has to be a comprehensive process in which all disciplines and
professions fully participate.

It has been clear to me since I began working on develop-
ment issues that law plays a key role in the development process.

P Aot S o

1 have tried to articulate this role in my writings in a continuous
effort to enhance awareness of its relevance and importance. This
has been a constant concern through my work in various devel-
opment finance institutions since 1966 and explains my associa-
tion with the efforts which led to the establishment of the
International Development Law Institute (IDLD in 1983 and-my

*Based on three lectures delivered by the author, the first before the First
Global Rule of Law Conference held in Washington, DC on July 15, 1994, the second
10 a meeting of the Asian Affairs Committee of the American Bar Association in New
York City on September 21, 1994, and the third in the International Development
Law Institute in Rome on December 13, 1996. These lectures have not been pub-
lished as such. This Chapter updates and adds to Chapter Three in 1. Shihata, The
World Bank in a Changing World, Vol. 2 (1995).
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v With the realization of the relevance of legal reform to eco-

nomic development, international development finance institu-

" tions, in particular the World Bank,? increasingly mmpo%a.mw% ,,‘NMM
"\ “country assistance strategies” aspects of legal and ju Jicia aMr L
., which they and the recipient country find most pertinent. hes
r institutions aré 7156 bound in time to Sn._cn_m legal Rmo:.z ,%, %M
i programs of performance evaluation which should help in the

sign and implementation of new operations in this field.
B

s ot

B. Elements of a Successful Hn%

Nothing in what I have said so far suggests that law is neces-
gressive force. Rather, the role of law may be reac-

. o )
sarily a pr 1 depending on the manner in which

tionary, progressive or neutra

3The term “World Bank” or “Bank” is used here to mean both the IBRD and
DA, unless the context suggests otherwise.

Law, Development and the Role of the World Bank 9

is used, the interests it aims to serve and the way it interacts with
e other factors affecting individuals’ choices. It is important to
>te, however, that law, though normally a reflection of the pre-
iling political, social, cultural, economic, financial and other re-
ities of a given society, can also be used as a proactive
strument to further promote development.* In the process, it can
fluence and change the very realities it is supposed to reflect.

The question of how law can be utilized to achieve economic
vival in the short run and sustainable development in the long
n addresses the key concept of the legal framework both on the
itional and international levels. In contrast with the usual con-
;ptualization, such a framework, to succeed in meeting its devel-
>mental goals, should consist of more than just the applicable
gal rules. In the context of the role of law in development, a
und legal framework can be defined in terms of a system based
1 three elements which in practice may not always be as com-
ete as they are projected here:’

The first element represents of course the legal binding rules.
ich rules should not only be known in advance; they must be
neral in character, not meant to benefit or hurt a specific person
persons through an abuse of the legislative power. Their content
ould respond to genuine social needs, be based on adequate
ta and.analysis and to the extent possible reflect a pre-existing

L etont -

emerging public opinion. They must-also be subject to modifi-
tion pursuant only to previously known procedures.

See, e.g., L. _umnn_auap Legal Rules and the Process of Social Change, 19 Stan-
d Law Review 791 (1967); R. Seidman, The State, Law and Development 77, 462-

ek
e i

(1978) (arguing that an adequiate model of law can contribute to the process of
velopment; for such a process of transformation, it is necessary to focus on the
r-making and law-implementing processes rather than thinking of the law as
ing static and independent from society); P. Bondzi-Simpson, Dilemmas of Devel-
ment through Law, in The Law and Economic Development in the Third World (P.
ndzi-Simpson ed., 1992). See also The Role of Law in Private Sector Develop-
nt — Implications for the Bank's Private Sector Action Program (World Bank,
jal Department, Discussion Paper, 1989) (showing the importance of having an
sropriate legal system properly administered and enforced for creating an envi-
iment conducive to business development).

SFor other writings of the author on the three components of a legal frame-
tk, see L Shihata, The World Bank in a Changing World, Vol.I, 203, 226 (1991),

g AL 113 4@ A FRAL ey LAl AL

apter Six (The World Bank and Private Sector Development — A Legal Perspec-
9), and ibid., The World Bank in a Changing World, Vol. 11, 127, 130 (1995), Chap-
Three (Legal Framework for Development and the Role of the World Bank in
1al Technical Assistance).
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10 Complementary Reform .

The second element consists of the appropriate processes
through which such rules are made and enforced in practice (or
are deviated from when necessary). The appropriateness of such
processes obviously differs according to the culture and other cir-
cumstances of each country. Legal processes will normally suc-
ceed, however, to the extent that they are not arbitrary, are based
on a system of consultation with the people affected by them and
are realistic in their reliance on existing institutions.®

The third element of the desired legal framework consists of

1L

SSCENSE:E%%&E.%&ﬁmmmﬁmmmwﬁaowmnmmﬁmm,mc..g\ﬁ&bma
individuals, are transparent and accountable to citizens, are bound
by and adhere to regulations, and apply such regulations without
arbitrariness or corruption.” An efficient and fair judicial system
provides the institution which acts as the final arbiter of a func-
tioning legal system. The absence of efficient institutions for the
enforcement of rules and the resolution of conflicts must reflect
on the previous elements of “rules” and “processes.”

H:m judiciary plays a particularly important role in a system
based 6n the rule of law. This role is usefully complemented by
the business-oriented alternative mechanism for dispute resolu-
tion, notably mediation, conciliation and arbitration. As it must be
clear by now, law is.not.merely a collection of written laws and

regulations. It also includes the manner in _which %@
implemented by government agencies and _applied and inter-
preted by judgés and arbitrators, Without having to conceive-of
law necessarily as “the prophecies of what the courts will do in
fact,” one can readily recognize that a well-functioning judiciary
in which judges apply the law in a fair, even and predictable
manner, without undue delays or unaffordable costs, is part and

parcel of a functioning system of law. Moreover, such a system re-

%In the context of establishing the rule of law-in the transition economies, it has
been recently noted that transparency in the legal processes and following rules
known in advance are contributing to people’s confidence in the legal system. See
Chairman’s Summary of the 5th Meeting of the Economic Forum of the OSCE, held
in Prague from June 11 to 13, 1997.

" "It has been recently confirmed in the context of the experience with the es-
tablishment of the rule of law in the transition economies that decisions of judicial
and administrative character should be transparent and accompanied by a clear as-
sessment of the factual circumstances as well as a consistent interpretation of the ap-
plicable rules. See Chairman’s Summary of the Sth Economic Forum of the OSCE,
held in Prague from june 11 to 13, 1997.

Law, Development and the Role of the World Bank 11

luires that rules be interpreted, applied, and, where authorized,
leparted from, according to established procedures. It also re-
juires that respect for rules be ensured in the final analysis by the
orce of the State and that an independent body exist to resolve
lisputes. The judiciary may also identify inconsistencies of the
ules with the basic law or the constitution. It serves as the final
astitution to monitor and address allegations of corruption, arbi-
-ariness and lack of accountability by other branches of gov-
rnment. Together, these elements help create an effective
ompetitive system and an atmosphere of social peace in which
conomic development can flourish.

Our understanding of the legal framework with its three
bove-mentioned elements is not limited to the formal legal sys-
2m. In all societies, informal rules of custom and usage play an
nportant role. This is particularly true when law enforcement is
veak and corruption is wide-spread. In such situations, formal law
12y be readily replaced by informal rules which receive greater
ompliance in practice. WmmOmB the legal framework cannot

gmhnm/w serve its purpose if it does not pay adequate attention to

e —

1e issues of enforcement, compliance and effectiveness, The con-
ern with processes and insiititions may help address these is-
ues. Equally important is the content and fairness of the formal

iles and the extent and quality of state intervention under them.

C. Appropriate Legislative Policies

For a legal and regulatory framework in the broad sense al-
sady described (i.e. formal and informal binding rules, processes
nd institutions) to serve the purposes of private business growth,
ition, But this is not enough. Such a
amework must also provide two other key elements. To the ex-

o - v,

:nt feasible, it must allow prices to reflect the relative scarcity of
oods, and wages to reflecrthe real value of labor. In other words,
must price work and its products according to rational eco-
omic criteria. Also, it must protect and_enforce propertygrights
nd contracts. Without these features, the investment climate
rould lose its most important positive aspects: competition in a
:vel playing field and the ability of investors to predict the future.
hese matters should not be unduly confused with the very im-

ortant need to protect the poor. Such protection should always
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12 Complementary Reform

be pursued, but this may be done through other means which do
not undermine economic rationality such as a comprehensive s0-
cial security network, measures for income redistribution and pro-
vision by the State of essential social services.

Contrary to what many believe, the protection of competition,
contracts and private property is particularly essential for the
growth of small business. Individuals with little property and with-
out political connections or influence would otherwise face
tremendous difficulties in entering the market or staying there.
Conversely, such protection promotes the accumuiation of physi-
cal and human capital. It lowers transaction costs and helps create
a better distribution of income and wealth. Above all, it gives in-
vestors and consumers alike a sense of security and a confidence
in the system that is badly needed for the commitment of long
term capital.

Legislative policy must of course be consistent with economic
and social policies. Its role is to translate these policies into rules
and procedures and to ensure their consistency and efficiency in
serving their targets. Experience shows that successful legislative
policies are based on the presumption of permissibility; that is,
they assume that prohibitions, limitations and approvals should be
the exception rather than the rule. Interestingly, this simple pre-
sumption prevailed in the laws of 19th century Europe and earlier
in Islamic Shari’a.® It has been largely ignored, however, in most
of the 20th century.

The principle of permissiveness not only makes good eco-
nomics; it also makes good law. Furthermore, it respects human
dignity. It assumes goodness in people and relies, in cases of vio-
lation of established rules, more on ex post enforceable sanctions

8Based primarily on the Quran and the traditions of the Prophet Mohamed, Is-
lamic law or shari'a was developed through the ages by Islamic scholars who rec-
ognized that restrictions are the exception from the general rule of permissiveness
(ibaha) and should be based on an explicit text or extended by analogy to cases
having the same cause of prohibition as those regulated by an explicit text. See Bas-
sam Tibi, Islamic Law/Shari'a, Human Rights, Universal Morality and International
Relations, 16 Human Rights Quarterly 277, 278 (1994) (describing Islamic law, shar-
i'a). The writings of the 14th century scholar Ibn Khaidun in his famous Al-Mugad-
dimah or “An Introduction to History” predates Adam Smith’s Weaith of Nations (6th
ed. 1950) and other Western writings on the appropriate limits of state intervention
in economic and trade matters. See Ibn Khaldun, The Muqaddimah — An Introduc-
tion to History, Translated from the Arabic by Franz Rosenthal, 232-34 (5th abridged
ed. 1981, Princeton University Press).
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in on the prior approval of every possible act by all sorts of
vernment bureaucrats. By keeping the limits to a reasonable
el dictated by the exigencies of what is truly in the public in-
est, the State reduces the opportunities of corruption and
sures the effectiveness of the limits it introduces. Such
ectiveness is often lost in systems based on the presumption of
>hibition and burdened with excessive constraints. Allowing
irket forces to work, while addressing market failures and ex-
sses, and intervening to protect the poor, enables the State to
low successful legislative policies in support of private sector
velopment.

The presumption of permissiveness does not mean, however,
it business transactions and the provision of public services by
vate enterprises should be left unregulated. This could only
d to the stifling of competition and would allow the forces of
nopoly to exploit the market and its no:mcama.E

suld be emphasized, is not the enemy of competition. Rather, it§™

G mtssis

emy is excéssive State-intervention and the application of dif-

ént rules to competitors in the same field. Also, competition is

4 substitute for appropriate regulation. If regulation is done
ht, competition would in fact be its first beneficiary. What is
eded, therefore, are regulations which aim at clearly agreed
onomic and social objectives, continuously serve these objec-
es, avoid excesses and arbitrariness, and prevent the concentra-
n of the market in a few hands. This obviously requires a large
s:asure of participation in rule-making and a high capacity to
ply the rules. It also requires stability in the rules, to the extent
ssible.
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Excerpts from Amartya Sen (1999), Development as Freedom, Oxford University Press
Introduction
DEVELOPMENT AS FREEDOM

Development can be seen, it is argued here, as a process of expanding the real freedoms that people enjoy.
Focusing on human freedoms contrasts with narrower views of development, such as identifying development with the
growth of gross national product, or with the rise in personal incomes, or with industrialization, or with technological
advance, or with social modernization. Growth of GNP or of individual incomes can, of course, be very important as
means to expanding the freedoms enjoyed by the members of the society. But freedoms depend also on other
determinants, such as social and economic arrangements (for example, facilities for education and health care) as well as
political and civil rights (for example, the liberty to participate in public discussion and scrutiny). Similarly, industrialization
or technological progress or social modernization can substantially contribute to expanding human freedom, but freedom
depends on other influences as well. If freedom is what development advances, then there is a major argument for
concentrating on that overarching objective, rather than on some particular means, or some specially chosen list of
instruments. Viewing development in terms of expanding substantive freedoms directs attention to the ends that make
development important, rather than merely to some of the means that, inter alia, play a prominent part in the process.

Development requires the removal of major sources of unfreedom: poverty as well as tyranny, poor economic
opportunities as well as systematic social deprivation, neglect of public facilities as well as intolerance or overactivity of
repressive states. Despite unprecedented increases in overall opulence, the contemporary world denies elementary
freedoms to vast numbers — perhaps even the majority — of people. Sometimes the lack of substantive freedoms relates
directly to economic poverty, which robs people of the freedom to satisfy hunger, or to achieve sufficient nutrition, or to
obtain remedies for treatable ilinesses, or the opportunity to be adequately clothed or sheltered, or to enjoy clean water or
sanitary facilities. In other cases, the unfreedom links closely to the lack of public facilities and social care, such as the
absence of epidemiological programs, or of organized arrangements for health care or educational facilities, or of effective
institutions for the maintenance of local peace and order. In still other cases, the violation of freedom results directly from
a denial of political and civil liberties by authoritarian regimes and from imposed restrictions on the freedom to participate
in the social, political and economic life of the community.

EFFECTIVENESS AND INTERCONNECTIONS
Freedom is central to the process of development for two distinct reasons.
1) The evaluative reason: assessment of progress has to be done primarily in terms of whether the freedoms that people
have are enhanced;
2) The effectiveness reason: achievement of development is thoroughly dependent on the free agency of people.

| have already signaled the first motivation: the evaluative reason for concentrating on freedom. In pursuing the
second, that of effectiveness, we have to look at the relevant empirical connections, in particular at the mutually
reinforcing connections between freedoms of different kinds. It is because of these interconnections, which are explored in
some detail in this book, that free and sustainable agency emerges as a major engine of development. Not only is free
agency itself a "constitutive" part of development, it also contributes to the strengthening of free agencies of other kinds.
The empirical connections that are extensively explored in this study link the two aspects of the idea of "development as
freedom."

The relation between individual freedom and the achievement of social development goes well beyond the
constitutive connection important as it is. What people can positively achieve is influenced by economic opportunities,
political liberties, social powers, and the enabling conditions of good health, basic education, and the encouragement and
cultivation of initiatives. The institutional arrangements for these opportunities are also influenced by the exercise of
people's freedoms, through the liberty to participate in social choice and in the making of public decisions that impel the
progress of these opportunities. These interconnections are also investigated here.

SOME ILLUSTRATIONS: POLITICAL FREEDOM AND QUALITY OF LIFE

The difference that is made by seeing freedom as the principal ends of development can be illustrated with a few
simple examples. Even though the full reach of this perspective can only emerge from a much more extensive analysis
(attempted in the chapters to follow), the radical nature of the idea of "development as freedom" can easily be illustrated
with some elementary examples.

First, in the context of the narrower views of development in terms of GNP growth or industrialization, it is, often
asked whether certain political or social freedoms, such as the liberty of political participation and dissent, or opportunities
to receive basic education, are or are not "conducive to development." In the light of the more foundational view of
development as freedom, this way of posing the question tends to miss the important understanding that these
substantive freedoms (that is, the liberty of political participation or the opportunity to receive basic education or health
care) are among the constituent components of development. Their relevance for development does not have to be
freshly established through their indirect contribution to the growth of GNP or to the promotion of industrialization. As it
happens, these freedoms and rights are also very effective in contributing to economic progress; this connection will
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receive extensive attention in this book. But while the causal relation is indeed significant, the vindication of freedoms and
rights provided by this causal linkage is over and above the directly constitutive role of these freedoms in development.

A second illustration relates to the dissonance between income per head (even after correction for price
variations) and the freedom of individuals to live long and live well. For example, the citizens of Gabon or South Africa or
Namibia or Brazil may be much richer in terms of per capita GNP than the citizens of Sri Lanka or China or the state of
Kerala in India, but the latter have very substantially higher life expectancies than do the former.

To take a different type of example, the point is often made that African Americans in the United States are
relatively poor compared with American whites, though much richer than people in the third world. It is, however,
important to recognize that African Americans have an absolutely lower chance of reaching mature ages than do people
of many third world societies, such as China, or Sri Lanka, or parts of India (with different arrangements of health care,
education, and community relations). If development analysis is relevant even for richer countries (it is argued in this work
that this is indeed so), the presence of such intergroup contrasts within the richer countries can be seen to be an
important aspect of the understanding of development and underdevelopment.

TRANSACTIONS, MARKETS AND ECONOMIC UNFREEDOM

A third illustration relates to the role of markets as part of the process of development. The ability of the market
mechanism to contribute to high economic growth and to overall economic progress has been widely — and rightly —
acknowledged in the contemporary development literature. But it would be a mistake to understand the place of the
market mechanism only in derivative terms. As Adam Smith noted, freedom of exchange and transaction is itself part and
parcel of the basic liberties that people have reason to value.

As it happens, the rejection of the freedom to participate in the labor market is one of the ways of keeping people
in bondage and captivity, and the battle against the unfreedom of bound labor is important in many third world countries
today for some of the same reasons the American Civil War was momentous. The freedom to enter markets can itself be
a significant contribution to development, quite aside from whatever the market mechanism may or may not do to promote
economic growth or industrialization. In fact, the praise of capitalism by Karl Marx (not a great admirer of capitalism in
general) and his characterization (in Das Kapital) of the American Civil War as "the one great event of contemporary
history" related directly to the importance of the freedom of labor contract as opposed to slavery and the enforced
exclusion from the labor market. As will be discussed, the crucial challenges of development in many developing countries
today include the need for the freeing of labor from explicit or implicit bondage that denies access to the open labor
market. Similarly, the denial of access to product markets is often among the deprivations from which many small
cultivators and struggling producers suffer under traditional arrangements and restrictions. The freedom to participate in
economic interchange has a basic role in social living.

ORGANIZATIONS AND VALUES

A broad approach of this kind permits simultaneous appreciation of the vital roles, in the process of development,
of many different institutions, including markets and market-related organizations, governments and local authorities,
political parties and other civic institutions, educational arrangements and opportunities of open dialogue and debate
(including the role of the media and other means of communication).

Such an approach also allows us to acknowledge the role of social values and prevailing mores, which can
influence the freedoms that people enjoy and have reason to treasure. Shared norms can influence social features such
as gender equity, the nature of child care, family size and fertility patterns, the treatment of the environment and many
other arrangements and outcomes. Prevailing values and social mores also affect the presence or absence of corruption,
and the role of trust in economic or social or political relationships. The exercise of freedom is mediated by values, but the
values in turn are influenced by public discussions and social interactions, which are themselves influenced by
participatory freedoms. Each of these connections deserves careful scrutiny.

A CONCLUDING REMARK

Freedoms are not only the primary ends of development, they are also among its principal means. In addition to
acknowledging, foundationally, the evaluative importance of freedom, we also have to understand the remarkable
empirical connection that links freedoms of different kinds with one another. Political freedoms (in the form of free speech
and elections) help to promote economic security. Social opportunities (in the form of education and health facilitate
economic participation. Economic facilities (in the form of opportunities for participation in trade and production) can help
to generate personal abundance as well as public resources for social facilities. Freedoms of different kinds can
strengthen one another.

These empirical connections reinforce the valuational priorities. In terms of the medieval distinction between "the
patient" and "the agent," this freedom-centered understanding of economics and of the process of development is very
much an agent-oriented view. With adequate social opportunities, individuals can effectively shape their own destiny and
help each other. They need not be seen primarily as passive recipients of the benefits of cunning development programs.
There is indeed a strong rationale for recognizing the positive role of free and sustainable agency — and even of
constructive impatience.
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The Economic Consequences of Legal Origins

Rafael La Porta, Florencio Lopez-de-Silanes, and Andrei
Shleifer

Journal of Economic Literature 2008, 46:2, 285-332

In the last decade, economists have produced a considerable body
of research suggesting that the historical origin of a country’s
laws is highly correlated with a broad range of its legal rules and
regulations, as well as with economic outcomes. We summarize
this evidence and attempt a unified interpretation. We also
address several objections to the empirical claim that legal
origins matter. Finally, we assess the implications of this research
for economic reform.

I. Introduction

About a decade ago, the three of us together with Robert Vishny
published a pair of articles dealing with legal protection of
investors and its consequences (La Porta et al. or LLSV, 1997,
1998). These articles generated a fair amount of follow-up
research, and a good deal of controversy. This paper is our attempt
to summarize the main findings, and more importantly to interpret
them in a unified way.

LLSV started from a proposition, standard in corporate law (e.g.,
Clark 1986) and emphasized by Shleifer and Vishny (1997), that
legal protection of outside investors limits the extent of
expropriation of such investors by corporate insiders, and thereby
promotes financial development. From there, LLSV made two
contributions. First, they showed that legal rules governing
investor protection can be measured and coded for many countries
using national commercial (primarily corporate and bankruptcy)
laws. LLSV coded such rules for both the protection of outside
shareholders, and the protection of outside senior creditors, for 49
countries. The coding showed that some countries offer much
stronger legal protection of outside investors’ interests than
others. Second, LLSV documented empirically that legal rules
protecting investors vary systematically among legal traditions or
origins, with the laws of common law countries (originating in
English law) being more protective of outside investors than the
laws of civil law (originating in Roman law) and particularly
French civil law countries. LLSV further argued that legal
traditions were typically introduced into various countries through
conquest and colonization, and as such were largely exogenous.
LLSV then used legal origins of commercial laws as an instrument
for legal rules in a two stage procedure, where the second stage
explained financial development. The evidence showed that legal
investor protection is a strong predictor of financial development.

Subsequent research showed that the influence of legal origins on
laws and regulations is not restricted to finance. In several studies
conducted jointly with Simeon Djankov and others, we found that
such outcomes as government ownership of banks (La Porta et al.
2002), the burden of entry regulations (Djankov et al. 2002),
regulation of labor markets (Botero et al. 2004), incidence of
military conscription (Mulligan and Shleifer 2005a,b), and
government ownership of the media (Djankov et al. 2003¢) vary
across legal families. In all these spheres, civil law is associated

with a heavier hand of government ownership and regulation than
common law. Many of these indicators of government ownership
and regulation are associated with adverse impacts on markets,
such as greater corruption, larger unofficial economy, and higher
unemployment. In still other studies, we have found that common
law is associated with lower formalism of judicial procedures
(Djankov et al. 2003b) and greater judicial independence (La
Porta et al. 2004) than civil law. These indicators are in turn
associated with better contract enforcement and greater security
of property rights. Assuming that this evidence is correct, it raises
an enormous challenge of interpretation. What is the meaning of
legal origin? Why is its influence so pervasive? How can the
superior performance of common law in many areas be reconciled
with the high costs of litigation, and well-known judicial
arbitrariness, in common law countries?

In this paper, we adopt a broad conception of legal origin as a style
of social control of economic life (and maybe of other aspects of
life as well). In strong form (later to be supplemented by a variety
of caveats), we argue that common law stands for the strategy of
social control that seeks to support private market outcomes,
whereas civil law seeks to replace such outcomes with state-
desired allocations. In words of one legal scholar, civil law is
“policy implementing”, while common law is “dispute resolving”
(Damaska 1986). In words of another, French civil law embraces
“socially-conditioned private contracting,” in contrast to common
law’s support for “unconditioned private contracting” (Pistor
2006). We develop an interpretation of the evidence, which we
call the Legal Origins Theory, based on these fundamental
differences.

Legal Origin Theory traces the different strategies of common and
civil law to different ideas about law and its purpose that England
and France developed centuries ago. These broad ideas and
strategies were incorporated into specific legal rules, but also into
the organization of the legal system, as well as the human capital
and beliefs of its participants. When common and civil law were
transplanted into much of the world through conquest and
colonization, the rules, but also human capital and legal
ideologies, were transplanted as well. Despite much local legal
evolution, the fundamental strategies and assumptions of each
legal system survived, and have continued to exert substantial
influence on economic outcomes. As the leading comparative
legal scholars Zweigert and Kotz (1998) note, “the style of a legal
system may be marked by an ideology, that is, a religious or
political conception of how economic or social life should be
organized” (p. 72). In this paper, we show how these styles of
different legal systems have developed, survived over the years,
and continued to have substantial economic consequences. In our
conception, legal origins are central to understanding the varieties
of capitalism.

The paper is organized as follows. In Section 2, we describe the
principal legal traditions. In Section 3, we document the strong
and pervasive effects of legal origins on diverse areas of law and
regulation, which in turn influence a variety of economic
outcomes. In Section 4, we outline the Legal Origins Theory, and
interpret the findings from that perspective. In sections 5-7, we
deal with three lines of criticism of our research, all organized
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around the idea that legal origin is a proxy for something else. The
three alternatives we consider are culture, politics, and history.
Our strong conclusion is that, while all these factors influence
laws, regulations, and economic outcomes, it is almost certainly
false that legal origin is merely a proxy for any of them. Section
8 briefly considers the implications of our work for economic
reform, and describes some of the reforms that had taken place.
Many developing countries today find themselves heavily over-
regulated in crucial spheres of economic life, in part because of
their legal origin heritage. Legal Origin Theory, and the
associated measurement of legal and regulatory institutions,
provides some guidance to reforms. Section 9 concludes the

paper.
IX. Conclusion

Since their publication about a decade ago, the two LLSV articles
have taken some bumps. We now use different measures of
shareholder protection, and are skeptical about the use of
instrumental variables. Our interpretation of the meaning of legal
origins has evolved considerably over time. But the bumps
notwithstanding, the basic contribution appears to us to still be
standing, perhaps even taller than a decade ago.

And that is the idea that legal origins — broadly interpreted as
highly persistent systems of social control of economic life -- have
significant consequences for the legal and regulatory framework
of the society, as well as for economic outcomes. The range of
empirically documented legal, economic, and social spheres
where legal origins have consequences has expanded over the past
decade.

At the end of our overview, we believe that four propositions are
correct, at least given the current state of our knowledge. First,
legal rules and regulations differ systematically across countries,
and these differences can be measured and quantified. Second,
these differences in legal rules and regulations are accounted for
to a significant extent by legal origins. Third, the basic historical
divergence in the styles of legal traditions — the policy-
implementing focus of civil law versus the market-supporting
focus of common law — explains well why legal rules differ.
Fourth, the measured differences in legal rules matter for
economic and social outcomes.

The fact that the outlines of a coherent theory have emerged over
the last decade does not mean that all, or most, of the empirical
issues have been settled, or, for that matter, that the theory will
survive further scrutiny. From our perspective, the crucial open
questions deal with the evolution of legal systems: How do they
deal with crises? How do they enter new spheres of regulation?
How do they approach reforms? We have offered many
illustrations from the historical record, but a comprehensive
account of legal and regulatory evolution under common and civil
law does not exist.

Such an account might clarify an issue that has generated
tremendous heat, and not much light, throughout this research,
namely the circumstances under which each legal tradition
“works better.” Legal Origins Theory does not point to the overall
superiority of common law; to the contrary, it points to the

superiority of civil law and regulatory solutions when the problem
of disorder is sufficiently (but not too) severe. On the other hand,
our attempt to find evidence for the commonly made defense of
civil law that it provides greater fairness or better access to justice
have failed; the data suggest the opposite (Djankov et al. 2003b).

A deeper understanding of the dynamics of legal traditions may
also inform the crucial question of whether the differences
between common and civil law will persist into the future. Since
we have shown legal origins to be closely related to the types of
capitalism, this question can be rephrased as follows: what kind
of capitalism is likely to prevail in the long run? Will it be the
more market-focused Anglo-Saxon capitalism, or the more state-
centered capitalism of Continental Europe and perhaps Asia?

There are many arguments for convergence. Globalization leads
to a much faster exchange of ideas, including ideas about laws and
regulations, and therefore encourages the transfer of legal
knowledge. Globalization also encourages competition among
countries for foreign direct investment, for capital, and for
business in general, which must as well put some pressure toward
the adoption of good legal rules and regulations.

The convergence is working both by civil law countries
increasingly accepting common law solutions, and vice versa. In
one area where heavy regulation appears patently absurd — the
entry of new firms — countries are rapidly tearing down the
barriers. In Europe at least, there are some reductions in labor
regulations, as well as gains in shareholder rights. At the same
time, common law countries are increasingly resorting to
legislation to address social problems, the Sarbanes-Oxley Act
being the most recent example of such financial regulation in the
U.S. Mediating against convergence is the fact that civil law
countries continue to resort to “policy-implementing” solutions to
newly arising problems. The bias toward using state mandates to
solve social problems, such as the 35 hour workweek in France,
is huge.

All this, of course, leaves open the question of what legal rules
and regulations the countries are likely to move toward, even if
they do not converge. So, in conclusion, let us again rely on theory
to make a prediction. The world economy in the last quarter
century has been surprisingly calm, and has moved sharply toward
capitalism and markets. In that environment, our framework
suggests, the common law approach to social control of economic
life performs better than the civil law approach. When markets do
or can work well, it is better to support than to replace them. As
long as the world economy remains free of war, major financial
crises, or order extraordinary disturbances, the competitive
pressures for market-supporting regulation will remain strong,
and we are likely to see continued liberalization. Of course,
underlying this prediction is a hopeful assumption that nothing
like World War II or the Great Depression will repeat itself. If it
does, countries are likely to embrace civil law solutions, just as
they did back then.
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Excerpts from David M. Trubek and Marc Galanter (1974), “Scholars in Self-Estrangement: Some Reflections on
the Crises in Law and Development Studies in the United States,” Wisconsin Law Review 1062

l. Introduction
A. Scholars in Self-Estrangement

This is a study of the relationship between scholarship and action We will focus on the small group of academics
who have attempted both to create a specialized body of knowledge about such relationships, and to institutionalize these
"law and development studies" in American universities." The principal thesis of the essay is that intellectual and moral
shifts have created a crisis for this small group of academics, a crisis which threatens the future of their efforts to create
theories about and to institutionalize the study of law and development. This crisis has two dimensions. Many scholars in
the area have encountered difficulties defining the nature of their work or explaining its social utility. At the same time, the
scholars have been unable to agree on the common interests that might unite them and justify their seeking permanent
identity as a "field of inquiry."

Law and development studies originated largely as by-products of "development assistance" activities by the
United States government, international agencies, and private foundations working with governments and legal institutions
in the Third World  While the assistance agencies consistently maintained that the legal development projects they
supported were achieving these goals, many scholars began to wonder whether these projects were, in fact, contributing
to freedom, equality, participation, and shared rationality. These doubts led the scholars to question —the moral worth of
some or all legal development assistance activities, and thus, necessarily to question their own scholarship itself.
B. A Short History of Law and Development Movement

While some United States scholars studied law in Third World countries before the 1960's, in that decade we can
see a substantial expansion of effort, more explicit concern with the relationship be- tween law and the process of
development, and an attempt to organize separate efforts into some sort of an academic "field." The stimulus for these
events came as much from government and foundations as from the universities. Law and development studies were a
small and rather late aspect of the general response of United States universities to pressures from development
assistance agencies. Billed as the first international "development decade," the 1960's marked the highpoint of U.S.
bilateral aid to the Third World. As foundations and agencies committed to the promotion of "development" expanded their
assistance activities, they looked increasingly to the Academy for guidance in planning development projects and for
personnel to man them. Indeed, some hoped the universities would create a science of development to guide the effort to
"modernize" Third World nations.?

Law and development studies were never well integrated or monolithic. But at a very general level most of the
scholars and some of the developers shared, in the early years, some rather fundamental notions about the nature of law,
and the character of development. These assumptions told the scholars how to orient their research, and gave them
confidence that their scholarly and assistance efforts were morally worthy. The crisis constitutes a collapse of faith in
many of these basic assumptions.

C. Excurses on Some Functions of Social Theory

Basic assumptions in social thought contain a cognitive map of relations among social phenomena. They
provide a lens through which phenomena are perceived, and establish criteria for arranging and evaluating these
perceptions We believe that the presuppositions that form the "paradigm" of a scholarly field are rarely visible and
explicit. Rather, they form a set of tacit understandings and assumptions which are only infrequently brought to
consciousness. And paradoxically, we suspect that it may be the very invisibility of these features of social thought that
account for their power. It is because we rarely even think about them that these assumptions so effectively channel and
orient our intellectual work.

Indeed, it may be that these fundamental assumptions are most likely to reveal themselves in times of crisis

Il. Liberal Legalism: The Origin Paradigm of Law and Development Studies in United States
B. Liberal Legalism: The Basic Model of Law in Society

Liberal Legalism in law and development studies contained two basic elements: (1) a general model of the
relationship between law and society, and (2) a specific explanation of the relationship between legal systems and
"development.”

Viewed through the lens of this paradigm, a legal system is an integrated purposive entity which draws on the
power of the state but disciplines that power by its own autonomous and internally derived norms. With some slippage
and friction, social behavior is aligned with and guided by legal rules. Moreover, that behavior can be consciously modified
by appropriate alternations of these rules.

C. Liberal Legalism: The Relationship between Law and Development
Accordingly, the development of legal institutions was seen as a way of increasing equality and widening
participation. Law was seen as a technique for curbing arbitrary government action,® and as means of both protecting

' For a general discussion of law and development studies throughout the world, see RESEARCH ADVISORY COMMITTEE ON LAW AND
DEVELOPMENT OF THE INTERNATIONAL LEGAL CENTER, LAW AND DEVELOPMENT (1974)
2 See, e.g., Merillat, Law and Developing Countries, 60 Am. J. INT'L LAW 71, 76-79 (1966).
% See David, supra note 26, at 203; Karst, supra note 24, at 18-19; Kdnz,
supra note 27, at 96; D. TRUBEK, supra note 26, at 80. D. TRUBE, supra note 30, at 69-71.
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individual freedom* and ensuring greater governmental responsiveness.5 Legal development would enlarge the sphere of
liberty and simultaneously guarantee that governments would act in accordance with the wishes of the citizens. Moreover,
law was also associated with rational, instrumental action to secure greater material well-being and other developmental
goals. Law was one of the tools that could be used by planners consciously seeking to enhance human welfare. If law
became more effective, the planners' powers would grow

D. The Research Agenda of Liberal Legalism

The research activities we wish to examine are studies of the role of 'the legal profession in development; the
projects are efforts to reform legal education and expand legal assistance to the poorer citizens in Third World societies.

The research agenda ignored such questions as whether an expanded and modernized legal profession might
not increase social inequality and reduce participation in decision making. In societies where le- gal services are allocated
by price, improved education could raise the costs of legal services and thus strengthen the "haves" vis-a-vis the "have-
nots."

A second ignored question was whether a more instrumental orientation to law might not weaken, rather than
strengthen, legal guarantees for individual rights. In authoritarian regimes where technocratic elites define what
constitutes and furthers "development," a bar which had abandoned traditional formalistic modes of thought for an
instrumentalist orientation might be less, rather than more, able to resist efforts to erode traditional guarantees of freedom.

A similar analysis may be made of the prOJects designed to improve systems of subsidized professional legal
assistance to the poor of the developing countries.’ Legal services are essential to secure access, but the distribution of
wealth determines the distribution of legal services. Therefore, the better off will have superior means of access to the
courts and thus will systematically benefit from the legal order.

If courts and lawyers are biased and remote, if available funds for subsidized lawyers offer only token equalization
of access to professional skills, or if decisions favorable to disadvantaged groups are ignored in practice, legal assistance
projects based on I|beral legal- ism's law-in-society model may be at best a palliative and at worst a mask to shield
continued epr0|tat|on

E. Summary of the Liberal Legalism Paradigm

The literature stressed the centrality of the state: the state is seen as the primary agent of social control and
change, which will use law as a purposive instrument to transform society and yet will itself be constrained by law.

It focused on higher agencies of the legal system and showed little interest in nonstate forms of legal or other
social ordering; indeed, one detects a subtle bias against informal legal systems and customary law.

It manifested a pervasive belief in the ultimate efficacy of legal rules as instruments of social change.
Paradoxically, this belief is underscored by the widespread awareness of the gap between law in action and law in the
books.

The literature assumed that changes of law would change behavior. This belief justified the great attention given
to examination of the instrumental relationship between development goals and specific legal rules, as well as the stress
on instrumental legal thought as a device to guarantee that rules are selected which will efficiently achieve social goals.

It further assumed that legal professions were, or could come to be, representative of the public interest (the
interests of "development") rather than agents of relatively narrow segments of the society.

Because of the cumulation of these features of liberal legalism, this brand of thought led the assistance effort to
focus on reform of formal rules, to work with the established professions, to believe that changes in the education of the
professional legal class would ultimately produce desired social change and, above all, to assume almost automatically
that any activity that was designed to change legal institutions of Third World countries to make them more like those of
the United States would be an effective and morally worthy pursuit.

[l Emergence of a Crisis: The Divorce of Goodness and Potency and the Unravelling of Liberal Legalism
B. The Ethnocentric and Naive Aspects of the Model of Law in Society
The ethnocentric quality of liberal legalism's model of law in society is apparent. Empirically, the model assumes
social and political pluralism, while in most of the Th|rd World we find social stratification and class cleavage juxtaposed
with authoritarian or totalitarian political systems. ® The model assumes that state institutions are the primary locus of
social control wh|Ie in much of the Third World the grip of tribe, clan, and local community is far stronger than that of the
nation-state.’® The model assumes that rules both reflect the interests of the vast majority of citizens and are normally

4 See Karst, supra note 24, at 17; KSnz, supra note 27, at 95; Linowitz, supranote 28, at 99; Mendelson, supranote 26, at 227-31; D. TRUBEK, supra
note 26, at 80; D. TRUBEK, supra note 30, at 53-55.
® See Konz, supranote 27, at 95; Linowitz, supra note 28, at 107.
6 Karst, supra note 24, at 16; Linowitz, supra note 28, at 98; D. TRUBEK, supra note 26, at 10. With hindsight, it is easy to see that there are contra-
dictions between liberal legalism's model of law as a body of rules, and |aw as an instrument of power. But it was characteristic of liberal legalism that it
did not confront this tension. Even when the analyst focused principally on the instrumental value of law, he assumed that by "law" was meant a system
of rules, not merely commands backed by force. See text accompanying notes 48-50 infra.
" See COMMITTEE ON LEGAL SERVICES TO THE POOR IN THE DEVELOPING COUNTRIES, LEGAL AID AND WORLD POVERTY-A SURVEY
OF ASIA, AFRICA, AND LATIN AMERICA (1974)

8 See, e.9., Knight, Legal Services Projects for Latin America, in LEGAL Am, supra note 47, at 109-11.

® Trubek, supra note 3, at 34-37.
'° See, 6.g., COMMITTEE FOR THE COMIPARATIVE STUDY OF NEW NATIONS, OLD SOCIETIES AND NEW STATES: THE QUEST FOR
MODERNITY IN ASIA AND AFRICA (C. Geertz ed. 1963).
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internalized by them, while in many developing countries rules are imposed on the many by the few and are frequently
honored more in the breach than in the observance.' The model assumes that courts are central actors in social control,
and that they are relatively autonomous from Eolitical, tribal, religious, or class interests. Yet in many nations courts are
neither very independent nor very important.1
C. The Possible Irrelevance of Law

The normative underpinnings of liberal legalism rested in part on the assumption that law reform could promote
development, and that investments in the improvement of legal systems would yield high developmental payoffs. But
experience has shown that law may have little effect on society. Substantial programs of legal reform have failed.
Investments in legal education, designed to change the orientation and role of the lawyer, have yielded little change in
either legal performance or social relations...

V. Causes of the Crisis
C. The Sources of the Challenges to the Paradigm
We see four principal sources of that viewpoint: the improvement of empirical knowledge about legal reality in the
Third World, the loss of faith that the liberal legalist model accurately reflects the role of law in the United States, the
growing doubt that United States society can be a valid model for the Third World, and the realization that American and
Third World policy makers may not, in fact, be committed to the basic values which the liberal legalists believed they were
fostering.

V. The Present: The Period of Competing Articulations

B. The Fault Lines of Liberal Legalism

Liberal legalism amalgamated several ideas about science, policy, and moral action. There were, we believe, five
central assumptions in this amalgam. First, it was assumed that law is inherently "good," in that legal development
projects which bring about changes towards the liberal legalist model will necessarily foster basic developmental values.
Second, law is "potent," in that legal reforms will implement desired changes in social relations. Third, legal development
studies can be scientific, in that systematic, neutral research can uncover cross-culturally valid hypotheses about Third
World legal life. Fourth, law and development inquiry is a morally worthy enterprise, in that scientific research on Third
World legal systems by United States scholars will lead to knowledge that will further moral ends. Finally, the United
States can make valuable contributions to the development of Third World nations.

In the period of critical reappraisal all these assumptions have been questioned, but law and development
scholars have responded selectively, agreeing with the critics on some points but not on all. Instead of discarding the
entire amalgam, scholars have rejected one or more of its components while holding on, perhaps with increased tenacity,
to the others. And since the scholars disagree on which points should be retained, the resulting debate has uncovered
competing articulations.

C. The Emergence of Competing Articulations

These three approaches are probably unsatisfactory to the majority of law and development scholars, who are
prepared to reexamine liberal legalism, but not to withdraw totally from either law or development. Among this majority we
can see at least three perspectives, each of which is an effort to justify continuation of law and development studies.
These we shall call pragmatic problem solving, positivism, and eclectic critique.

VI. Conclusions: The Uncertain Future of Law and Development Studies

The malaise of self-estrangement will not disappear until scholars can either feel comfortable with their
participation in the assistance effort or find a way to continue their scholarship without dependence on assistance
agencies. Thus the crisis cannot be over- come unless the assistance effort changes, or a viable base of sup- port can be
found independent of the assistance agencies.

Yet neither of these conditions seem likely to be met.

At the same time, there is little prospect of support for law and development studies outside the assistance area
University programs in law and society or in area studies might be more intellectually sympathetic to this type of
scholarship, but these centers have declining budgets and are unable to take on new types of activity. Accordingly, the
most likely prospect is that the nascent community in law and development studies will gradually disband and the scholars
will return to the several disciplines from which they came.

While this seems to us the most likely reaction to the present crisis, we feel that the disbanding of law and
development studies would be a great loss. Law and development research has not only increased our knowledge of the
Third World, it has also helped us to understand our own ideas about law and to see our legal institutions more clearly.
The crisis itself and the malaise it generates has been of immense value in clarifying major issues in legal theory, social
science, and public policy. Critical studies on the role of law have brought to light normative problems in foreign policy that
might have remained obscure. Such studies remain valuable to clarify choices for United States' decision makers who,
directly or indirectly, will affect Third World development.

" See, e.g., Rosenn, supra note 31, at 254.
"2 Id.; Knight, supra note 52, at 111.
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A civilizational switch

We are in the midst of a major civilizational switch from a rural-
agrarian to an urban-industrial mode of life and work. The long
era, spanning over two thousand years, during which the march of
mankind was dominated by peasant economies and peasant societies
has ended. Propelled by the economic forces of capitalist production,
large masses of people are driven out of agriculture and away from
their habitat in the countryside. The great transformation was how
Karl Polanyi analysed the onslaught of capitalism that disentangled
the economy from the political, social and cultural framework in
which it had been embedded.

Industrialization, in tandem with urbanization, was the organizing
principle of the market-driven transformation that took place, in the
first instance in, the Atlantic community. Polanyi insisted that the
new order that emerged was already global in nature, an observation
that led him to label the fringe zones as the colonial and semicoloni-
al jungle. Europe, and Great Britain in particular, was the heartland
on which his seminal work focused, and he described the landscape
that arose as a veritable abyss of human degradation:

Before the process had advanced very far, the laboring
people had been crowded together in new places of des-
olation, the so-called industrial towns of England; the
country folk had been dehumanized into slum dwellers;
the family was on the road to perdition; and large parts
of the country were rapidly disappearing under the
slack and scrap heaps vomited forth from the “satanic
mills” (Polanyi, 1944:39).

The exodus of rural labour began in Europe in the early decades of
the nineteenth century. In the wake of decolonization in the second
half of the twentieth century, a similar expansion spread to what
came to be called the Third World. The exodus from agriculture and
the countryside has now become a global phenomenon resulting
from a process in which people with little or no land to cultivate
become redundant in primary production and are converted into a
huge reserve army of labour. The opening up of the countryside and
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reduction in the cost of transport has accelerated labour mobility on
a larger scale than ever before. During the initial stage of this world-
wide upheaval, migration was truly intercontinental, leading to an
influx into the underpopulated countries of North America, South
America, Southern Africa and Australia. Passage to already devel-
oped zones of the world has since become increasingly difficult and
people who were in the past lauded as enterprising colonists are now
denigrated and stigmatized as economic refugees. Consequently,
migration by and large tends to remain restricted to movement
within the same country or local region.

Intra-rural mobility is quite significant, no doubt, but the main
emphasis is now on the trek from rural to urban destinations. It
needs to be stated at the outset that, although the pace of urbani-
zation has accelerated, it is generally not accompanied by a rapid
expansion in industrial employment. Migrants who settle down
in the urban fringes fail, to a large extent, to become absorbed in
steady jobs in factories, mills or even small-scale sweatshops. Instead
they find a niche in the service sector as waged workers or remain
self-employed. They get stuck in the informal sector economy, the
defining features of which are low wages, payment by piece rate or
job work, un- or low-skilled work, casual and intermittent employ-
ment, erratic working hours, no written labour contracts and an
absence of institutional representation. These features dominate in
the slum habitats where most of the newcomers from the hinterland
congregate.

From the early 1960s onwards, the main focus of my investigations
has been on monitoring the rural-urban transition and the social
identity and dynamics of poverty, first in South Asia and then in
Southeast Asia. The attempts made by a huge rural reserve army of
labour to get urbanized are being frustrated by the growing satura-
tion of employment niches, however defined, in the informal sector
of the economy, as well as a marked reluctance by the well-settled
urban inhabitants to tolerate the presence of poor people in their
midst. Thus migrant labour has remained footloose, a phenom-
enon which has led to the continual circulation rather than to the
permanent outmigration of workers from the countryside. I have

documented the conditions of massive labour nomadism in my
field-based research in India and Indonesia and more recently also in
China. In a collection of essays I have brought together my writings
on these issues over the last ten years.

Going out and coming back again was also a major trend in the West,
when the exodus from the countryside began to accelerate in the
second half of the nineteenth century. However, fairly soon, such
recurrent mobility decreased and migrants settled down in their
new habitat, usually towns or cities. They left their rural habitat
behind and became urban citizens, often as industrial workers. As
Polanyi observed, what started as a catastrophe turned out to be the
beginning of a vast movement of economic improvement that sig-
nified the growing control of human society (again) over run-away
markets. The great transformation which changed the character of
the Atlantic world eventually succeeded in harnessing the forces of
predatory capitalism. Is this also the outcome of the upheaval caused
by dislocation, essentially a trajectory of social progress, in the set-
ting of contemporary Asia?

Labour circulation rather than migration

In various parts of Asia, a large number of people who leave the
villages nowadays do not ‘arrive’ in the cities. To the extent their
mobility is intra-rural in nature, it is usually only for the duration
of a season: they return to their place of origin when their presence
is no longer required. Thus, labour migration is actually labour cir-
culation. My fieldwork for the last half century has focused on the
coming and going of these people in South Gujarat, a region of high
economic growth on the western coast of India. Those who belong
to this nomadic workforce remain outsiders in the area to which
they have been recruited on a temporary and casual basis, and are
treated as transients by those who make use of their labour power.
Informality and circulation together allow us to define these people
as a reserve army of labour.
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In considering the main features of their identity, the first thing
that comes to mind is that as socially deprived contingents, i.e. as
members of low or backward communities and sections of tribal or
religious minorities, they belong to the land-poor or landless under-
classes of rural society. In their search for work and income outside
agriculture, they lack not only physical but also social capital (low
education achievements and lacking the network which would make
them eligible for steady and better work). In the absence of social,
economic and political qualifications, they remain stuck at the bot-
tom of the economy, both in their places of origin as well as in their
new place of work. Pushed out because of their redundancy in the
rural-agrarian labour process, they are driven back again because of
their temporary and time-bound incorporation elsewhere. At both
ends of their axis of mobility they are hired only for as long as they
are willing and are fit enough to work, and are fired when there is a
downturn in the demand for their labour power or when they have
lost their capacity to work.

Circulation is work related. As dependent members of the house-
hold, women and children can come along or are even required to
come along on the basis of their ability to take part in the labour
process. Those who are not fit to work, because they are too young
or too old to earn at least their own keep, are discouraged from
accompanying members of the household who move off. It means
that labour power, not the social unit of which it is part, is made
mobile. Recruitment once started is both local and group based. The
pattern of segmentation in the labour market that has emerged,
rather haphazardly, tends to become repetitive over time in the
sense that other factors than a particular aptitude seem to be the
main trigger and driving force. Labour circulation has a chain effect
and cannot be explained in terms of the supply/demand mechanism
operating in the formal labour market. Labour brokers, acting on
behalf of employers, form anther link in the chain of circulation for
the footloose workforce and explains why they seldom have access
to other jobs wherever they go, even in the informal sector. Opting
out of the circuit with the aim of staying on and settling down at the
new worksite is next to impossible. On the other hand, work specific

segmentation such as I found in brick kilns, stone quarries, saltpans
and on construction sites perpetuates circulation.

Drifting in and out is not necessarily caused by local shortage, a
lack of hands available or a willingness to work. The preference for
outsiders is often part of a strategy resorted to by employers to com-
mand a pliable and vulnerable labour force which by their status as
aliens and transients have on both sides forfeited their bargaining
power. Consequently, because of migrants moving in, local labour
becomes superfluous to demand and has to go out in search of alter-
native employment. They fall victim to the same process of failing to
get access to steady work and in turn are made to join the reserve
army of labour. Thus, influx and exodus are closely related to each
other in a perpetual pattern of circulation.

What is the magnitude of people in India who work for the whole
year or a substantial part of it away from home? Numbers are dif-
ficult to come by because the phenomenon of labour remaining
footloose is hugely understated in census statistics and macro-level
surveys such as reported by NSS. Moreover, there is a lack of con-
sensus on the definition of migration, operationalized in terms of
distance (demarcated by the boundaries of district or state) as well
as length of absence (week, season, year or more). Are workers com-
muting from the village to the nearby town migrants, or do they only
become so if they stay on at the work-site for more than a day, a week
or longer? On the other hand, there are long-distance migrants such
as the power-loom operators who go off at a young age to Surat and
go home only for brief visits but who settle back down again in their
place of origin in Orissa and Andhra Pradesh when they are worn
out. As semi-permanent migrants they spend a large part of their
working life in loneliness until economic compulsion, due to job
loss or old age, ultimately drives them back to ‘where they belong’.
At both ends, the migratory scale is fluid rather than fixed, difficult
to comprehend in a research jargon that is heavily biased by formal
sector concepts.

Based on the 1991 Report of the National Commission on Rural Labour
(NCRL), in India a migrant is a person who migrates temporarily from
his place of residence to another area, either rural or urban, with a
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view to getting waged employment. A separate study group specified
this further by stating that a migrant labourer is one who works as
part of a temporary work force in different sectors and returns to
her/his place of origin. Rather arbitrarily, i.e. on the basis of incom-
plete estimates, more in the nature of guesswork than backed up
by verifiable accounts, the NCRL calculated in its 1991 report that
about 10 million rural workers went out in search of work. With the
caveat that seasonal migration had been the Commission’s primary
concern, this tally included 4.5 million interstate rural migrants
and around 6 million intra- or inter-district rural migrant workers
temporarily employed inside or outside agriculture. The change in
composition of the national economy, both sector-wise and as far
as the shift in the rural-urban balance of labour is concerned, accel-
erated dramatically after the report came out. But it is quite clear
that the magnitude of circulation in the preceding decades had not
been covered adequately. In addition to heavily underestimating the
participation rate of females and children in the annual trek, both
the rural-urban and the intra-rural migration rate must have been at
least double the reported size. While it is a matter of dispute whether
in south Gujarat either the short-distance sojourners (e.g. the village
commuters going off to work in the Vapi industrial estate) or the
long-stay migrants (such as the power-loom workers in Surat city)
should be included in the figure on labour circulation, even when
narrowing down the score to seasonal migrants, the stated figures
are much too low. This was duly noted by the special study group on
migrant labour. In a reference to my own published fieldwork find-
ings, this panel of experts wrote:

It appears that circular migration is much higher than
what can be discerned from the NSS and Census data.
Moreover both the NSS and Census data is dated; the
developments since the mid-seventies, such as the
Green Revolution, are not reflected. For instance, the
presence of migrant workers from Maharashtra who
speak Khandeshi seems to have been ignored by the
1981 Census in three taluks of Surat district — Kamrej,
Bardoli and Palsana - where according to micro in-
depth studies, around 60,000-70,000 migrant workers

during that period worked in sugarcane farms. But
the Census reports only 11,373 Marathi and only 6
Khandeshi speaking persons. And the Marathi speaking
persons reported by the Census seem to be non-farm
employees.” (Report NCRL, vol. 2, 1991: K-17.)

Do recent statistics show a higher degree of accuracy and reliabil-
ity? I am afraid not, but once again even that observation has no
foundation in factual and reliable data. According to the latest esti-
mate with which I am familiar, the total number of migrant work-
ers is supposed to hover around 30 million for the whole of India
(Srivastava and Sasikumar, 2005). The source from which I derive this
figure refers, as a typical example, to at least half a million seasonal
migrants belonging to Muslim communities in the rice belt of West
Bengal during the harvesting period. In view of incomplete coverage
- caused by the same mixture of absence of investigative zeal, lack
of definitional rigour, a politically inspired reluctance or outright
unwillingness to take stock of what is going on in the lower echelons
of the economy and society - I am inclined to suggest that presently
at least 50 million people are and remain on the move in order to
make up for the income and employment deficit the households
they belong to face at home for a major part of the year. Migration
findings presented by the Census and NSSO for 1991-2001 suggest
that long-term work related mobility (more than ten years) is the
largest category of migrant workers, representing a little more than
half of the total, while the category in the range from 1-9 years went
up in the same interval to 41 per cent, with a residual category of
seven per cent migrants staying away for less than one year. Indeed,
the NSSO reported a decline in short-term migration in the course
of the 1990s, coming down to 11 million workers in 1999-2000 who
went off for 2-6 months, of which 8.5 million were employed in rural
areas.

What is shown as a residual category in the Census and NSS reports
has remained a highly understated segment of the total labour force
in the research carried out by those agencies specialized in the col-
lection of statistical data but which fall short in the qualitative and
contextual analysis of their database. Although circulation is not
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restricted to mobile men and women who work away from home
for less than one year, I would argue that this residual category
going off but coming back within a short interval represents a much
bigger proportion of all migrants in search of employment than a
mere seven per cent. The Report on Conditions of Work and Promotion
of Livelihoods in the Unorganised Sector brought out by the National
Commission for Enterprises in the Unorganised Sector (NCEUS, 2007)
unequivocally states that the numbers of such migrants (i.e. circulat-
ing for up to one year) is much larger than that estimated in official
sources (p.96).

Many features relating to labour circulation or migration are poorly
documented, such as, for instance, information on the part of the
household budget earned while working outside the place of resi-
dence. There is a dearth of data on both the amount of cash brought
back home or sent as remittances that is spent on daily require-
ments, as well as on the expenses that are incurred during life-cycle
events. From another perspective, we should not talk about savings
but understand these transactions as ‘loans’ advanced by the employ-
er or a broker/contractor as payment for labour to be performed later
on. Practices of neo-bondage are often the modus operandi of such
work contracts. While it is quite clear that the money needed for
survival is met from what migrants manage to save, details of how
family members back home contribute to the cost of reproduction
in terms of child care, care for the old and the cost of medication in
the case of failing health are often not taken into account. The kind
of jobs for which footloose labour qualifies makes them prone to
disease, injuries and accidents which impair the physical and men-
tal condition of workers who, undernourished and overworked, are
already suffering from all kinds of health deficiencies.

In search of work and shelter

The people pushed out of agriculture do not give up the habitat
which keeps them embedded in the village of their origin; first and
foremost, because they may have been accepted in the urban space
as temporary workers but not as residents. It means, of course,
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that they simply cannot afford to vacate the shelter left behind
in the hinterland. This is in addition to the fact that dependent
members of their household do not join them on departure. Here
we notice a major contrast with the transformation that went on
in the western world when the rural exodus escalated one-and-half
centuries ago. When the working classes in Europe started to move
out of the countryside, they brought their families along to the cit-
ies where they settled down. Public housing was sponsored by the
state/municipality or by corporations set up by the newly arrived
citizens themselves. In India, housing societies for factory labour did
not become a prominent part of the urban expansion in most parts
of the country. Unlike in Europe, where housing cooperatives are
part of working class neighbourhoods, in India this term invariably
signals the presence of middle-class owners who have bought their
bungalows and apartments from private contractors. Working class
colonies used to be built by employers either as coolie lines on the
plantations and in the mine belt or as chawls, consisting of dead-end
alleys filled with cheap tenements which came up around the textile
mills in, for example, Mumbai and Ahmedabad. Due to the relentless
informalization of the economy, of which casualized employment is
a major feature, the need to keep a stable workforce and to provide
even a modicum of housing to them has gone.

Informal sector workers who have reached the city where they try to
find a more permanent niche in the urban economy have to make
their own arrangements. This they manage to do by squatting on
unoccupied land or by finding a foothold in one of the settlements,
usually on the outskirts, as portrayed by Mike Davis in his Planet of
Slums (2006). Their self-built shelters, grouped in colonies and built
from recycled material, lack basic facilities such as tap water, sanita-
tion, electricity, a school and proper access roads and are difficult to
reach by public transport. But colonies inhabited by the low castes or
classes in the villages are not of a better quality. For no good reason
at all the word slum has an urban connotation, while the shanties
spread out in the countryside are similarly populated by residents
living in utter degradation. Still, on both sides of the rural-urban
axis, the labouring poor have at least a fixed abode, ramshackle
though it may be. It is a space in which they can retreat from the
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harshness of their daily work, from the bullying of the employer or
his agent and from the nagging of neighbours.

Circulating migrants, however, are often made to live without a
proper shelter and do not enjoy the comfort of privacy. This goes for
the power-loom workers in Surat who sleep in a packed room in the
company of workmates, construction workers who arrange a sort of
bivouac at the building site, brick makers who erect a makeshift hut
of broken and rejected bricks, gangs of paddy harvesters allowed to
cook their food and pass the night in the farmer’s courtyard and the
mobile army of sugarcane cutters who camp along the roadside or
in the open field in a tent of plastic canvas sheets; for the duration
of the working season they have to make do without drinking water
and toilet facilities. One worker had the courage to tell a group of
officials that had come to find out about the way they were treated
by the mill management that ‘even dogs are better off’. This was
more than twenty years ago, and since then nothing has changed.
But the anger with which these labour nomads react to their plight
of exploitation and subordination shows that they are not only in
search of regular jobs but also in search of decency and dignity. One
wonders what the prospects are for realizing these ambitions which
are fuelled by the rightful demand for a better quality of life. The
degradation and dehumanization which Polanyi highlighted as fea-
tures characteristic for the initial stage of the great transformation
made way for a decisive improvement in the further transition to an
industrial-urban livelihood in the Atlantic world. The advance made
in that direction so far does not seem to give ground for optimism
about a better future for the much larger working classes of contem-
porary Asia.

What needs to be emphasized is the strong interdependence that
exists between the ongoing practice of labour circulation and
employment in the informal economies of the globalized South.
Recruitment of labour for a limited time period, lasting no longer
than one season, is in line with the time-bound nature of many infor-
mal sector operations: the harvesting of various crops (such as paddy,
sugarcane, tobacco, cotton, mangoes, etc.), the quarrying of stones,
the moulding of bricks or the manufacture of sea salt, are all opera-
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tions that can only take place during the dry months of the year. The
same goes for other industries, rural and urban, carried out under
fair weather conditions in the open air and for construction work:
production comes to a halt before the onset of the monsoon. As a
matter of fact, labour circulation facilitates informal sector activity
and, also the other way round, the progressive informalization of
the economy puts a premium on movement by a highly casualized
work force.

Conducive to the ongoing nature of migration/circulation is an
improved mobility infrastructure: transport by mechanized vehicles
and communication on where to go and what to do made available
at both the beginning and the end of the route. The result is that
distance can be bridged in a relatively short time by train, bus or
truck while, at the same time, travel costs have gone down. Having
said this, I would also like to point out that it is usually not the
employer or his agent who bears the cost of the journey made, but
the migrants themselves. Ferrying them from the village to the work
site when they are hired and back again when they are fired involve
expenses charged to their account, adding to the debt which is the
start of the contract. The poor resource base of the massive army
forced to participate in the annual trek to other destinations to work
long hours at low pay rates is a direct consequence of their inability
to qualify for better type of jobs yielding higher incomes at home.
For the large majority of these people, poorly educated or totally
illiterate, labour circulation is not a free choice, but a strenuous and
tiresome expedition that has to be repeated again and again, rarely
rewarded by getting skilled or bringing back savings that can be used
for productive investment leading to a more secure economic condi-
tion. Circulation is at best a survival strategy, a route taken to cope
with the threat of unemployment and the lack of means needed to
keep the household going.

When, in the wake of India’s Independence, land reforms were car-
ried out, as was promised by the nationalist leadership in its efforts
to mobilize the peasantry for the struggle against colonial rule,
those segments of the rural workforce which had no or very little
land did not benefit from the redistribution of agrarian capital.

13
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Their exclusion at that critical moment of restructuring ownership
of resources explains why they remained bypassed in the processes
of socio-economic development that came about during the second
half of the twentieth century. The NCRL backed up its verdict in 1991
on the political and policy failure to strengthen the asset-base of the
rural under-classes with the following statement:

Even a small piece of land can serve not only as a sup-
plementary source of income for the rural labour house-
hold, but also as a source of security. Land-base, however
slender, can weaken the dependency syndrome in the
rural setting. Despite two rounds of land reform legisla-
tion, the surplus land acquired and distributed among
the rural poor was below 2 per cent of total cultivated
area. Thus, due to most unsatisfactory implementation
of ceiling laws in several of the States, the objective of
acquiring surplus land and distribution among the lan-
dless has not been achieved. Moreover, there was hardly
any attempt to influence the land market in favour of
the rural poor by advancing long-term loans to them for
purchase of land. (Report, vol. I, 1991: v-vi.)

After Independence, the stalwarts of the Congress Party announced
that there was simply not enough land to provide all peasant classes
with a viable holding. Pressure on agrarian resources had already
surpassed critical levels in most regions of the country. Instead of
handing out tiny plots which would not yield adequate employ-
ment and income, the land-poor and landless were told that a better
future would await them outside agriculture, as mill hands in the
city. Factories were going to open up to provide skilled and decent
jobs for all those whose labour power had become redundant in the
rural economy. The breakthrough to an urban-industrial mode of
production appeared to take longer than anticipated by the political
designers and policy planners, but then the notion of an informal
sector was ingenuously construed as a stop-gap solution to the prob-
lem of underprivileged contingents who were encouraged to leave
the villages in search of alternative employment. The state, however,
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did nothing to take care of people who were made footloose or to
support and protect them in their search for work and shelter.

Informalization as a strategy to reduce labour cost

The initial understanding was that the informal sector acted as a
waiting room for migrants who had found their way to the urban
economy. Growing accustomed to the pace of urban life and work,
they were supposed to move up in the labour hierarchy. However,
that scenario turned out to have been too optimistic. While a rap-
idly increasing flow of steady job seekers kept coming, they were
only offered casual work, rotated around as temporary rather than
regular hands. Instead of finalizing their migratory status as new
arrivals and finding a first niche from which to upgrade themselves
in the urban economy, many of those who enter the city have to
leave again. If not when the season or year runs out, then when they
have lost the labour power needed to hang on. Even if they succeed
in extending the duration of their urban stay, in the end they fail to
escape from their membership of a footloose army.

Another unduly optimistic notion was the suggestion that the infor-
mal sector is able to accommodate any number of newcomers. Even
if the city is already flooded with shoeshine boys, rickshaw-valas,
construction workers, head-loaders, street vendors, beggars and so
on, the prevalent notion is ‘no problem’, more can enter these trades
and find a ready supply of customers willing to buy their services. It
is the myth of the infinite absorption capacity of the informal sector
and it is just that: a myth. Unemployment and underemployment of
the footloose workforce are highly neglected issues which require
focused and detailed investigation to shed light on this side of life at
the urban and rural bottom which so far has remained in the shadow.
In my last round of fieldwork in south Gujarat, carried out between
2004 and 2006, I found that both intra-rural and rural-urban labour
circulation had gone down in the localities of my recurrent research.
Not because more and better employment opportunities had locally
become available in or at short distance away from the village but,
as I was told, because migrants found themselves crowded out of the
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job markets with which they were familiar. I am inclined to read this
as a signal that the informal sector is getting saturated with an over-
supply of labour that is already in a state of reserve.

Polanyi suggested that the free labour market which emerged in
Great Britain with the abolition of the poor law arrangements in
1830s — provisions that had discouraged outmigration to urban
localities — was ultimately beneficial to the displaced segment of the
workforce:

No relief any longer for the able-bodied unemployed, no
minimum wages either, nor a safeguarding of the right
to live. Labor should be dealt with as that which it was,
a commodity which must find its price in the market.
(Polanyi, 1944:117).

The new regime was harsh but received praise in retrospect as a
blessing in disguise, because the unleashed market organization
became counter-productive and led inevitably to the building up of
pressure for protection. And this protectionist counter movement,
Polanyi argues, was a reaction against a dislocation which attacked
the fabric of society, and which in the end would have destroyed
the very organization of production that the market had called into
being. Is this then the change for better times to come that can be
discerned in the booming economies of Asia today? One wonders if it
is really possible for the vast masses redundant in their rural habitat
to opt out and find regular employment elsewhere. What I tend to
see is a supply of labour far in excess to the structural demand for
this factor of production. It helps to explain why a bottom segment
of land-poor and landless peasants do not drift around freely in the
labour market but remain as a casualized workforce bonded in debt
(Breman, 2007). They are made mobile in a state of immobility. This
leads me to challenge the assumption that the kind of restless circu-
lation in which a substantial part of mankind is presently involved
will be replaced by a decent and dignified work regime that offers
security and protection for the labouring poor as it did one century
ago in the Atlantic world.
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Earlier estimates that less than half of the working population came
to depend for their livelihood on the proceeds of the informal sector
have since been revised to include at least three-quarters or even
more than fourfifths of all those who are gainfully employed. In
addition to demographic growth, a complex of economic and social
mechanisms - mainly fragmentation of land holdings and mechani-
zation of farm work - has led to a rapid fall in the volume of labour
in agriculture. The recognition of this trend has led to a reconsid-
eration of the view that the process of transformation in the Third
World is essentially a delayed repetition of the industrialization and
urbanization scenario that laid the foundations for the Western wel-
fare state in the early twentieth century.

This critical review of the initial notion of an evolutionary trajectory
based on the Western model has major policy implications. The new
political correctness is to state that efforts should no longer focus on
formalizing the labour system. In a major deviation from the previ-
ous route to development, the suggestion now is that the privileges
enjoyed by an exceedingly small proportion of the working popula-
tion must end. The protection enjoyed by a vanguard of the work-
force, which in Third World countries represents no more than a
tenth of the total population living on the sale of their labour power,
is detrimental, according to this argument, to the efforts of the vast
majority to improve the conditions in which they live. This ‘unfair’
competition could be avoided by abolishing the security of employ-
ment, minimum wages, maximum working hours and secondary
labour rights which usually apply in the formal sector.

But should we not then worry that things will get even worse? No.
Those who call for flexibility to give employers a free hand to hire
and fire as they please suggest that this approach would actually
lead to more and better work, and a rise in real wages. The idea that
efforts should no longer be focused on increasing formalization of
the labour system seems to have become the received wisdom in the
milieu of neo-liberal policy makers. Analyses focusing on the positive
side of the regime of economic informality are designed to refute the
idea that leaving the formal sector and joining the informal sector
will automatically imply a deterioration in living standards. Such
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a view often tends to culminate in an ode to the virtues of micro-
enterprise and self-femployment. The World Bank has been a leading
proponent of the policy of informalization, which goes together with
the erosion of the rights of formal sector workers. This was the basic
message of the World Development Report 1995, which discusses the
position of labour in the globalized economy.

Insisting on migration as the roadmap to progress

The World Bank is in the forefront of all those who argue that
because of the pressure on agrarian resources - the man-land ratio is
becoming even more unfavourable than it has been for a long time
already - migration to wherever non-agrarian work and income can
be found is a must. Actually, the verdict is more positive than that
and is summed up in the latest World Development Report (2009). The
case of China in particular is supposed to have demonstrated that the
exodus of huge contingents of labour (at a figure of more than 150-
200 million by 2008) from the rural hinterland to the urban growth
poles is a win-win situation for all stakeholders: for migrants who get
more employment and higher wages, for the places of destination
in need of more manpower than locally available and for the places
of origin which stand to benefit from remittances sent back home.

In offering its recipe of large-scale labour mobility as a pro-growth
strategy, the Bank has carefully refrained from referring to evidence
that shows what migrants often lose rather than win. In the first
place because departure of many landless and land-poor peasants
is a form of distress migration, away from misery or even destitu-
tion without necessarily resulting in better work and higher wages.
It is an escape for the duration of a season, a short-term remedy in
response to the structural lack of wherewithal to survive by staying
put. For many of them, migration is bound to remain circular in
nature because of the dearth of physical and social capital to settle
down elsewhere. The decision to leave is also not based on the exer-
cise of free but of forced choice imposed by the need to sell one’s
labour power in advance and thus become entrapped in a relation-
ship of debt bondage (Breman et al. 2009).
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Heralding departure from home as the way out of poverty, the World
Development Report (2009:163) strongly condemns what it calls the
setting up of barriers against labour mobility. Efforts to increase
rural employment opportunities such as the newly introduced
scheme in India to generate public works, are rejected as a waste
of time and money, ill-advised because such interventions tend to
undercut the free flow of labour praised as being in the best interests
of all parties concerned. In a sharp critique of the Bank’s judgment,
the beneficial side of the National Rural Employment Guarantee Act
(NREGAs) is brought to the fore:

Media reports since the introduction to the programme
indicate that in many areas of the country, the NREGS,
described by the Report as retarding labour mobility,
has enhanced the confidence of rural workers who have
intensified their demands for higher wages. In failing
to reference the politics behind the NREGS, the Report
effectively disavows such struggles and their (however
limited) success in winning a modicum of rights and
thereby a “spatial” advantage for migrant workers.
Representations in the Report of this policy and practice
as ill-conceived effectively erase not only the (emotional
and physical) injuries that becoming mobile entails for
large numbers of people, but also the responsiveness of
governments to democratic pressure. (Mariganti et al.
,2009:51).

Of course, together with other policy makers, the World Bank is fully
aware that migrants require at least a foothold to enable them to
settle down more permanently in the urban milieu. By not attend-
ing to their basic needs, the newly arrived may find the terrain to
which they have come not congenial for staying on. Without access
to minimal welfare services such as cheap shelter and food subsidies
made available to other inhabitants, the cost of long-term city life
becomes prohibitively high. The same logic suggests that granting
property rights and tenure security to the plots on which the slum
dwellers have built their shelter - leaves clearly taken from De Soto’s
notebook (Breman, 2003) - helps migrants to ease their journey along
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the winding road leading to their acceptance as regularized urban
residents endowed with a legal status. The question, of course, is to
what extent is this minimum packet presented in the Bank’s docu-
ment as ‘selective interventions’ put into practice? Hardly or not at
all, it seems.

While the pressure on resources in the rural hinterland is building
up, the growth rate of the urban population in India is, contrary
to what we would expect, not rising but declining. Why is that?
According to Kundu it is not because labour mobility is going down
(2003). The restructuring of the balance between countryside and
town appears to taper off, he suggests, because the urban arena has
turned markedly hostile to outsiders who have come not only to work
but also to occupy space for their livelihood. Finding access to agen-
cies charged with issuing permits required for urban citizenship is
next to impossible for slum dwellers, blamed from day one as squat-
ters with no right to the waste land, either in public or private hands,
on which they have built their makeshift shelter. The space they
encroach is required for building roads, bridges, canals and power
stations as part of an expanding urban infrastructure, or is taken
up by housing colonies for people with higher and regular incomes.
The squatters are forced to leave again before the construction works
begin. Drifting around the outskirts of the city, they have to keep a
low profile because they cannot afford to buy the plot on which they
erect a bivouac of sorts since land prices are far beyond their budget.
Without assets and contacts with the municipal authorities, these
settlers do not, of course, qualify for property rights and tenure secu-
rity. They are what I have called nowhere people, drifting around in
a nowhere landscape. Reporting on the outcome of my fieldwork
findings in rural south Gujarat, I observed that:

These working men, women and children are some-
times needed in the towns and sometimes in the coun-
tryside. Sometimes they are put to work in the obscure
and degraded landscape in between these two extremes:
alongside the highways and railway lines, in agro-
industrial enclaves, brick kilns, quarries and saltpans,
gathered together in temporary camps that arise where
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rivers are dammed, where earth has to be moved to dig
canals or lay pipelines, where roads have to be laid or
bridges and viaducts built, and so on. They live and work
at these sites as long as the job lasts. The rest of the time
they are confined in slum-like sprawling settlements
of the fringes of villages, squatting with no legal title,
waiting until the call comes for them to leave again. If
the work is relatively close to home they commute back
and forth each day, if it is farther afield they stay away
longer, sometimes for whole seasons. But sooner or later
the work is completed again and they return to their
waiting room that lies beyond the purview of politicians
and policy-makers. (Breman, 2007:409).

Those who manage to gain a foothold in one of the more regularized
slums belong to the somewhat better-off category of migrants. It does
not mean, however, that they have found a more permanent niche in
which they are safe from forced removal. Even when they are put on
record in the municipal books, their houses get demolished because
the cheap land they occupy becomes a target for real estate dealers
or building contractors who terrorize the slum-dwellers to vacate
and move off. The hostile reception awaiting resourceless migrants
in the urban arena is inspired also by new civic movements launched
by bourgeois and politically well-connected sections of the popula-
tion to disenfranchise slum dwellers arguing that their illegal status
poses a threat to the maintenance of law and order (Mahadevia 2008,
chs.12 and 18). The labour power of these outsiders is required, on
and off, but not their cumbersome and defiling presence as regular
inhabitants.

The growing prosperity of the more well-to-do, living far above the
poverty line, has encouraged local governments to design projects
for the beautification of city space. A clear example is the corpora-
tion in Ahmedabad, set up as a public-private partnership to develop
the banks of the Sabarmati river, bifurcating the city into a rest
and recreation zone for its middle-class citizens. Shopping malls,
cinemas, playgrounds for children, fountains and statues are going
to decorate the boulevard on both sides of the river along which
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middle-class citizens will stroll and spend their leisure time. The
price paid for the good life is at the cost of the poor who had set-
tled on the riverbanks. Hundreds of households have been evicted,
to be resettled in a swamp far outside Ahmedabad. Here I found
them at the end of September 2009, deprived of the basic amenities
that make life somewhat decent and trying desperately to hold on
to their niche in the urban job market as hawkers, security guards,
housemaids, rickshaw drivers, garbage collectors, waste pickers and
such like.

Blocking access to mainstream society

The NCRL report of 1991 held the slow increase in per capita income,
as well as the labour-unfriendly policy framework, responsible
for the deprivation in which the lower classes in the countryside
remained stuck and concluded that the trickleedown effects of
growth had been negligible for India’s rural poor. This assessment
came after more than four decades of development praxis as speci-
fied in the five-year planning documents that formed the directory
for the policies to be followed. A major shift came when, under the
spell of the neo-liberal doctrine from the 1980s onwards, the state
retreated from interference in the business of economic growth -
at least, as far as the interests of labour, not those of capital, were
concerned - to leave the field open for the free interplay of market
forces. It essentially meant relying on a totally different approach to
poverty alleviation, suggesting that rather than the problem, infor-
mality is the solution in the attempt to raise production and gener-
ate more and better employment opportunities. The restructuring
which went on explains why the National Commission on Enterprises in
the Unorganised Sector (NCEUS) found that by 2008 93 per cent of the
total workforce in India had become dependent for its livelihood,
either as waged labour or as self-employed earners, on the informal
sector of the economy. It should immediately be pointed out that
not all of them are living in dire circumstances. Actually, a sizable
category enjoys higher incomes than the lower grades of formal sec-
tor workers. But these better-paid workers do generally not belong
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to the deprived castes and communities which is the social identity
of the lower segments of the labour force in the informal economy.

Flexibilization of employment and deregulation of the economy is
said to have resulted in bringing down the number of people in India
who survive below the poverty line, and statistics are produced to
back up this welcome message. It is a mystifying operation meant
to disguise the fact that life has not become better for the huge
underclasses rotating around a variety of work-sites in the informal
sector. The NCEUS reported that at the end of 2004-05 about 836 mil-
lion or 77 per cent of the population had to make do with less than
20 rupees per day, i.e. less than half a dollar per capita. These people
are the backbone of India’s informal economy and their life in abject
poverty was conditioned by the lack of any legal protection of their
jobs and the absence of decent standards of employment and social
security. The members of this National Commission do not hesitate
to identify migrants as one of the most vulnerable segments within
the workforce:

Migrant workers, particularly at the lower end, including casual
labourers and wage workers in industries and construction sites,
face adverse work as well as living conditions. This group is highly
disadvantaged because they are largely engaged in the unorgan-
ised sector with weakly implemented labour laws. Migration often
involves longer working hours, poor living conditions, social isola-
tion and inadequate access to basic amenities... These groups of
migrants are characterized by meagre physical and human capital
and belong to socially deprived groups such as Scheduled Castes (SCs)
and Scheduled Tribes (STs) and weaker groups such as the women.
(NCEUS Report on Conditions of Work and Promotion of Livelihoods
in the Unorganised Sector, 2007: 97.)

Although floating around in large numbers, their presence is often
not acknowledged and their muted voices remain unheard. They
are redundant in a labour market that is already flooded with men,
women and children who constitute the reserve footloose army. But
the denigration shown to them is related also to their inferior status
in the social hierarchy. Of relevance here is the interrelationship that
Kannan, a Member of the NCEUS, has traced between the regime of
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poverty and the social structure based on inequality (Kannan, 2008).
On-going labour circulation and lack of representation reinforce
each other in a vicious circle. The constant coming in and going off
again pre-empts the building up of cohesion and mutual trust that
workers need to engage in collective action. Keeping the workforce
in a state of flux by instant hire and fire procedures is a strategy
to which employers or their agents resort in order to avoid being
confronted by the politics of solidarity from below. While the work-
force thus remains unorganized, those who make use of their casual
labour power find ways and means to coordinate their action. To
call the informal sector unorganized is to overlook how employers
operating in this vast terrain manage to lay down the terms of the
contract by engaging in collective action.

Fragmentation is the outcome of a strategy of recruitment that
brings together a heterogeneous workforce, internally separated by
having no other option than to articulate their primordial loyalties.
In their effort to realize a better deal for themselves, the diverse sec-
tions do not close ranks but fall prey to competing with each other in
the narrow bargaining space left to them. And if they rise to the occa-
sion, stand up to fight for steady jobs, higher pay, a basic dignity,
they are dealt with as a law and order problem and have to face the
ire of the employers as well as the heavy hand of the state intolerant
of demonstrations of ‘indiscipline’.

Since informality is mainly, if not exclusively, discussed as a phe-
nomenon of the economy, I want to argue that it is a dimension of
governance as well. While public space and public institutions have
shrunk with the retreat of the state, many politicians and bureau-
crats cash in on their role as civil servants to line their own pockets.
Turning public power into private gain is the sort of fraud that is
criticized when indulged in by high-ranking officials and power bro-
kers, but it is at the lower echelons of the government machinery, at
the district and sub-district levels, that we have to focus our atten-
tion on the wheeling and dealing of petty bureaucrats and political
cadre. In collusion with vested interests, this set of local influentials
operates at the interface between the informal and formal sector
institutions and manipulates their legal standing to take illegal cuts
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from the capital which is accumulated in their domain beyond the
purview of the state. Of course, these transactions remain hidden to
the public eye and fail to turn up in the database produced by formal
sector agencies. It is one of the reasons why such tailored findings
are a poor reflection of what goes on in the real economy, which is
for a very large part informal.

It should come as no surprise that, as reported by the NCEUS, poverty
lingers on much more massively than is acknowledged by those who
have put their faith in the kind of wishful thinking which suggests
that the percentage of people unable to satisfy their basic needs has
decreased. As before, new schemes have been announced promising
that life will also become better for all those who have not benefited
much, or even at all, from the growth of the steadily informalized
economy. The National Rural Employment Guarantee Act is meant
to provide work and income for households belonging to the land-
poor and landless underclasses in the countryside. It is still too early
to tell whether it will be able to stem the tide of circular migration.
Of similar importance is the introduction of social security provi-
sions for the workforce in the informal sector. Already the NCRL
commented in its 1991 report that such a scheme was long overdue:

The expenditure on social security in India hardly
accounts for 2.5 per cent of GDP. This is among the
lowest in the world. Most of the social security benefits
from this meagre allocation accrue to the well organ-
ised urban work force, who account for only one-tenth
of the total work force. However, there is now a grow-
ing realisation among the States and the Centre about
the need to provide adequate social security to the
rural labour. A wide variety of social security schemes
for rural labour are currently in operation in different
States, although the coverage and the scale of assistance
are far from being adequate. (NCLR vol..I, 1991:viii.)

It has taken more time than suggested in this passage. Nearly two
decades later, in order to cope with adversities that are a regular
feature of the working poor, the NCEUS took the lead in framing
a social security bill to reduce the vulnerability which keeps these
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households in a state of dependency that often takes the shape of
neo-bondage. Without stipulating the basic provisions that will soon
be introduced - related to health care insurance and some minimal
support at old age - it needs to be clarified that the bill that was
finally passed was a heavily diluted version of the original proposal.
The main policy makers decided that the financial outlay required
was too high to be paid out of the public budget and scaled down
both the cost of the operation and the coverage of the scheme. In
the face of these setbacks it is difficult to remain confident that the
political will exists to honour the rightful claims of a labour force for
which the relentless thrust towards informalization has meant that
they continue to be dealt with as no more than reserve workers and
marginalized citizens. The latest school of thought pushed by econo-
mists aligning themselves with World Bank policies suggests that
in the current global crisis the informal sector economy figures as
a cushion for people who have lost their formal sector employment
(Breman, 2009). The message conveyed in this kind of statement is
clear: informal sector workers are able to cope with adversities that
are part of their day-to-day life and do not need public support or
social security. The policy makers have now decided that the large
masses of wage hunters and ‘own-account workers’ have somehow
managed to find their own safety net: the informal sector.

A transformation aborted?

Polanyi did not mince words in his description of what the self-
regulating market meant for the people pushed out of their rural
habitat in Great Britain. However, he also clarified that the pauperi-
zation which went on in the nineteenth century was the start of a
trajectory that led, from the early twentieth century onwards, to
economic improvement for the urban-industrial workforce. Besides,
the depeasantized labourer on the European continent did not pass
through the kind of horrendous misery and degradation that was the
fate of the British workforce:

From the status of a villein he changed - or rather rose -
to that of a factory worker. Thus he escaped the cultural
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catastrophe which followed in the wake of the Industrial
Revolution in England. Moreover, the Continent was
industrialized at a time when adjustment to the new
productive techniques had already become possible,
thanks, almost exclusively, to the imitations of English
methods of social protection. (1944:175).

Can a similar turning point be expected in Asia now that the land-
poor and landless, redundant in agriculture and in the countryside,
are driven out in such massive numbers? I happen to be quite scepti-
cal about such an optimistic forecast. Polanyi ended his treatise on
a hopeful note when he concluded that the economic system has
ceased to lay down the law to society and that the primacy of society
over that system is secured once and for all. He illustrated the tri-
umph of society over the market with the statement that ‘not only
conditions in the factory, hours of work, and modalities of contract,
but the basic wage itself are determined outside the market’. Of
course, in the light of the labour regimes prevalent in contemporary
Asia, this is an untenable proposition. At least in the setting of Asia,
we seem to be back again in the first and ugly phase of the great
transformation.

A major feature of my analysis has focused on circulation in combina-
tion with informalization, which I have interpreted as ways to organ-
ize economic activity with a high return to capital and an excessively
low return to labour. A more even distribution of the rewards gained
by both factors of production would be a hopeful sign but is difficult
to discern. The huge but also highly differentiated and fragmented
workforce in the informal sector of Asia’s economy has not been
able to withstand the onslaught of the free market, let alone come
together on a common platform. The countervailing power of col-
lective action to which Polanyi, quite correctly, attributed so much
weight in reversing the trajectory of pauperization is still to make
itself manifest. In a critical essay Parry argues that Polanyi has under-
stated the formidable obstacles that “active society” must confront
in its quest to rein in the market nor did he adequately explain how a
downtrodden and demoralized working class was able to assert itself
(Parry 2009:177).

27

2018 STREAM READINGS | 28



The erosion of the welfare state in the West, as well as its halting
development where it had only just begun to come into sight in other
parts of the world, can be seen as confirmation of a trend in which
the steadily advancing emancipation of labour during the twentieth
century appears to be reversing into its opposite - dependency and
growing insecurity, in the Asian region emphatically so. The progres-
sive polarization of social classes accompanying these dynamics has
given rise to a debate that concentrates on the inclusion-exclusion
contrast. It seems to mark the return of the old dualism concept in
yet another form. The growing inequality between the well-to-do
and the underprivileged classes has contributed to the separation of
the latter from mainstream society. The most vulnerable sections of
the rural poor try to cope with their social exclusion by remaining
footloose. As circular migrants they have to face many hardships that
go together with a life that begins and ends in poverty. They are the
victims more than the beneficiaries of the transnationalized politics
of development and are even blamed for their failure to work them-
selves out of their state of deficiency. In the morality dominating the
dynamics of growth, based on a doctrine of inequity, these people at
the tail end stand accused of defects in their behaviour which keep
them stagnating in poverty. It is an ideology that comes close to the
main tenets of social Darwinism. The hopeful notion remains, of
course, that the neglect of social interests must eventually gener-
ate a political breakdown and a retreat of market fundamentalism
(Hann & Hart 2009:8). Indeed, cracks have appeared in the facade of
neo-liberal hegemony. Is this the beginning of the final episode of
transformation in a globalized world that Polanyi had in mind?

Amsterdam, October 2009
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