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Description
In this Stream, we will look at the evolution of the corporation as an institution and explore some of its 
complex contributions to the organization and governance of social, economic and political life across 
the globe from the 16th century to the present.  In the first session, we will suggest ways in which a richer 
understanding of the history of the corporation as a governance institution can illuminate contemporary 
patterns of global ordering.  In the second session, we will turn to contemporary corporate ordering through 
a case study of focused on the Rana Plaza factory disaster in Bangladesh and global supply (or value) chains.

Session 1: Contemporary Corporate Ordering—Global Value Chains and the Rana Plaza Factory Disaster
Please read the following (provided):

IGLP Law and Global Production Working Group, ‘The Role of Law in Global Value Chains: A Research 
Manifesto’ (2016) 4:1 London Review of International Law 57-79.  

Dan Danielsen, ‘Beyond Corporate Governance: Why A New Approach to the Study of Corporate Law is 
Needed to Address Global Inequality and Economic Development’ in Ugo Mattei and John Haskell (eds) 
Research Handbook On Political Economy And Law (2015), Available at: http://works.bepress.com/dan_
danielsen/13/.

If you are unfamiliar with the Rana Plaza incident, you may wish to watch in advance the award-winning CBC 
documentary ‘Made in Bangladesh’ (2013, Canada, 45 min), which is available at  http://www.cbc.ca/fifth/
episodes/2013-2014/made-in-bangladesh.

Session 2: The backstory: From Colonial Company to Global Corporation
Please read the following (provided):

Philip Stern, ‘The Ideology of the Imperial Corporation: “Informal” Empire Revisited’ in Emily Erikson (ed) 
Chartering Capitalism: Organising Markets, States and Publics (2015) 15-43. 

John Ruggie, Multinationals as a Global Institution: Power, Authority and Relative Autonomy (2017) 
Regulation and Governance . 
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For 40 years or m
ore, corporate law

 scholars the w
orld over have 

focused on issues of ‘corporate governance’ understood as the study of the rules 
concerning the internal allocation of pow

er and decision-m
aking authority 

am
ong shareholders and m

anagers in a single firm
, and its global corollary 

‘com
parative corporate governance’ focused on the im

pact of dom
estic 

corporate governance rules on share ow
nership patterns in different countries. 1

Scholars of corporate law
 and developm

ent, in turn, have focused on w
hether 

there are ‘best practice’ corporate governance rules that are m
ore

conducive to 
the prom

otion of national cham
pions, or the proliferation of sm

all and m
edium

 
sized businesses, or the attraction of foreign direct investm

ent, or the prom
otion 

of the productive efficiency of individual dom
estic firm

s or that increase the 
efficiency of dom

estic capital m
arkets. 2

1For a representative exam
ple of this tradition of corporate governance 

scholarship, see Frank Easterbrook and D
aniel Fischel, The Econom

ic Structure 
of C

orporate Law
(H

arvard 1991). For a representative exam
ple of the 

com
parative corporate governance tradition, see R

anier K
raakm

an, et al, The 
Anatom

y of C
orporate Law

: A C
om

parative Functional Approach
(O

U
P 2009).

2See eg, Peter G
ourevitch, ‘C

orporate G
overnance: G

lobal M
arkets, N

ational 
Politics’ in M

iles K
ahler and D

avid Lake (eds), G
overnance in a G

lobal 
Econom

y: Political Authority in Transition
(Princeton 2003) 305-31; A

jit Singh, 
‘The N

ew
 International Financial A

rchitecture, C
orporate G

overnance and 
C

om
petition in Em

erging M
arkets: Em

pirical A
nom

alies and Policy Issues’ in 
H

a-Joon C
hang (ed), Rethinking D

evelopm
ent Econom

ics(A
nthem

 2003) 377-
402.

2 

W
hile these issues are im

portant ones, additional areas of inquiry are 
required to understand the relationships am

ong firm
s, corporate law

 and 
developm

ent under current conditions of capitalist production. In particular, w
e 

w
ill need to m

ove beyond the study of the internal governance of individual 
firm

s and the im
pact of different corporate law

 rules on share ow
nership patterns 

in tw
o w

ays. First, w
ill need to study the institutions and practices that govern 

relations betw
een firm

s engaged in geographically dispersed and legally 
disaggregated netw

orks of value generation, production and distribution, often 
referred to as ‘global com

m
odity chains’ or ‘global value chains’. Second, w

e 
w

ill need to study the w
ays in w

hich this form
 of capitalism

 im
pacts relations 

am
ong firm

s and states as individual firm
s and the chain as a w

hole navigate and 
transform

 the m
ultiple states, regulators and legal regim

es w
ith w

hich they 
interact in the pursuit of their business objectives. In other w

ords, if corporate 
law

 and developm
ent scholars are to contribute m

eaningfully to theoretical and 
policy debates about the role of corporate law

 in fostering econom
ic grow

th or 
reducing incom

e inequality, w
e m

ust take up system
ic governance am

ong firm
s 

in value chains and broaden our notions of political econom
y to encom

pass the 
m

ultiplicity of firm
/state relations that global value chains entail. 3

* *
*

To explore how
 a focus on system

ic governance am
ong firm

s and 
firm

/state relations m
ight be brought to bear in a contem

porary context, I 
consider the recent spate of catastrophic incidents in textile factories in 
B

angladesh. 4W
ell over a thousand w

orkers, m
ostly poor w

om
en, have been 

3The study of the relation w
ithin and am

ong firm
s and betw

een the firm
 and 

state has been a focus of study am
ong scholars of political econom

y for som
e 

tim
e. For a brief history of this tradition, see R

obert G
ilpin, G

lobal Political 
Econom

y: U
nderstanding the International Econom

ic O
rder(Princeton 2001) 

278-300. For a brief history of the developm
ent of scholarship focused on the

relations am
ong firm

s in ‘global com
m

odity chains’, see Jennifer B
air, ‘G

lobal
C

apitalism
 and C

om
m

odity C
hains: Looking B

ack, G
oing Forw

ard’ (2005) 9
C

om
petition &

 C
hange 153.  For an effort to articulate m

odels of system
ic

governance in global chains w
ithout reference to corporate law

 or corporate
governance structures, see G

ary G
ereffi, John H

um
phrey and Tim

othy Sturgeon,
‘The G

overnance of G
lobal V

alue C
hains’ (2005) 12 R

ev Intl Pol Econ 78.
4For a general discussion of som

e of these events, see Jim
 Y

ardley, ‘Justice
Elusive in a B

angladesh Factory D
isaster’ N

ew
 York Tim

es(N
ew

 Y
ork, 30 June

2013) A
1; see also, ‘B

angladesh B
uilding C

ollapse: In Pictures’ The G
uardian

(London, 24 A
pril 2013)

<w
w

w
.theguardian.com

/w
orld/gallery/2013/apr/24/bangladesh> accessed 21

Septem
ber 2014.
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killed and m
any m

ore have been injured w
orking in textile factories linked to 

the global econom
y through m

ostly contractual netw
orks of legally independent 

firm
s. W

hile the developm
ent policy, corporate law

 and econom
ic 

circum
stances of the B

angladeshi textile industry are in som
e sense unique, the 

legal arrangem
ents and institutional form

s that link B
angladeshi textile 

m
anufacturers to global m

arkets are not. For this reason, I use the events in 
B

angladesh not as a case study but rather as a conceptual hypothetical for 
thinking about how

 the m
ethodological shifts I advocate here m

ight enrich 
corporate law

 scholarship in general and corporate law
 and developm

ent 
scholarship in particular. 

O
ne reason the traditional corporate law

 focus on ‘best practice’ 
dom

estic corporate governance rules for dom
estic firm

s is problem
atic is that for 

m
any firm

s in m
any countries the m

ost im
portant corporate law

 and business 
regulation shaping business practice and grow

th in those countries m
ay not be 

dom
estic law

.

Let us im
agine that m

ost textile factories in B
angladesh are 

dom
estically incorporated firm

s ow
ned by fam

ilies or fam
ily groups or w

holly-
ow

ned subsidiaries of foreign m
ultinational firm

s. In the case of dom
estic fam

ily 
businesses, local corporate governance rules w

ould apply to corporate decision-
m

aking and shareholder protections. W
ith regard to foreign parent com

panies 
and their local subsidiaries, decision m

aking w
ith regard to im

portant questions 
of econom

ic policy, risk m
anagem

ent and business conduct w
ould be taken at or 

directed from
 the foreign parent level. In such circum

stances, the corporate 
governance rules of the parent’s hom

e country w
ould be m

ost im
portant for 

determ
ining the business practices of the local B

angladeshi subsidiary.

W
hile textile firm

s in B
angladesh (w

hether ow
ned dom

estically or by 
foreign firm

s) are subject to B
angladeshi labor law

, building codes and 
w

orkplace safety regulations, com
petitive counter-pressures from

 foreign 
m

ultinational purchasers of B
angladeshi textiles and B

angladeshi developm
ent 

policy favoring dom
estic textile m

anufacturershave encouraged aggressive and 
dangerous business practices by B

angladeshi factory ow
ners and a culture of 

bribery and lax enforcem
ent of labor rights and factory building codes by 

B
angladeshi regulators. These com

petitive pressures are created in part by
m

ajor 
w

holesale purchasers of B
angladeshi textiles (the H

&
M

s and the W
alm

arts and 
the G

aps and the C
arrefours)

all firm
s governed by the corporate law

 and 
business regulation of their hom

e jurisdictions and connected to B
angladeshi 

suppliers via supply contracts, often through m
ultiple subcontractors and 

interm
ediaries. To the extent these foreign purchaser firm

s are concerned w
ith 

econom
ic or brand risk generated by the business practices of their B

angladeshi 

4 

suppliers, they m
ay seek to shape those business practices in part through their 

supply contracts w
ith B

angladeshi firm
s, w

ith interm
ediate subcontractor firm

s 
or both. In practical term

s, this netw
ork of contracts m

ay have m
ore im

pact on 
the business behavior and practices of B

angladeshi textile firm
s than the 

corporate law
 and the business regulation by the B

angladeshi state. M
oreover, 

the regulatory and enforcem
ent behavior of B

angladeshi public officials m
ay 

itself be shaped by the business term
s set by foreign buyers in supply contacts 

on the one
hand, and anticipation of the behavior of regulators in com

peting 
textile producing states and its effect on the com

petitive advantage of 
B

angladeshi suppliers on the other.

Thus, even if it w
ere possible to link B

angladeshi corporate governance 
rules and business regulations to w

orthy developm
ent goals such as enhanced 

sm
all and m

edium
-sized business developm

ent, fam
ily entrepreneurship and 

individual firm
 profitability through, am

ong other things, w
age suppression and 

low
 cost production in the dom

estic textile industry, the business practices and 
behavior of B

angladeshi textile firm
s are also a product of foreign corporate law

 
rules and business practices that even ‘best practice’ dom

estic corporate law
 

rules w
ould be unlikely to change. For exam

ple, even im
agining that local 

B
angladeshi corporate law

 w
as an im

portant influence on the operation of som
e 

B
angladeshi textile firm

s, ‘best practice’ fiduciary duty protection for 
shareholders to police m

anagem
ent m

alfeasance by B
angladeshi m

anagers 
w

ould be unlikely to induce m
anagem

ent to pay greater attention to plant safety 
or w

orker protection because the fam
ily shareholder beneficiaries of the rules 

w
ould likely also be the ones setting com

pany policy concerning the w
orking 

and building conditions in the
textile plants. W

age and hour rules or w
orkplace 

safety standards set in supply contracts m
ay have m

ore effect on B
angladeshi 

textile firm
s than national labor or building regulation if the econom

ic risk of 
losing access to the supply chain of a global purchaser is greater than the cost of 
non-com

pliance w
ith B

angladeshi rules.

In sum
, business practice, both locally and globally, is to a large extent 

a function of relations betw
een firm

s that are them
selves subject to the corporate 

law
 and business regulation of m

ultiple jurisdictions—
conditions that the study 

of the dom
estic corporate governance rules and their im

pact on m
anagem

ent and 
capital structure of individual firm

s does not begin to capture.

This leads to a second point. U
nder current conditions of w

idely 
geographically disbursed and disaggregated production through loosely, usually 
contractually-related netw

orks of firm
s, the traditional focus in corporate law

 
and developm

ent studies on individual firm
 governance, dom

estic firm
 

efficiency and forw
ard and backw

ard linkages am
ong dom

estic firm
s m

ay be 
insufficient to guide the form

ulation of effective developm
ent policy. To the 

extent that the production and distribution of goods and services globally is 

6
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organized through global production netw
orks or value chains and the goal of 

national developm
ent policy is to secure and sustain developm

ent gains for the 
national econom

y, developm
ent policy w

ould seem
 to require at least three 

considerations in addition to the classical challenges of building the capacity to 
produce com

m
odities, goods and/or services that can be sold outside the 

dom
estic m

arket. First, there is a need to find w
ays for dom

estic firm
s to gain 

access to relevant global value chains, preferably relatively stable and 
econom

ically significant ones. Second, policies m
ight be geared to developing 

legal and institutional m
echanism

s to m
anage ‘system

ic chain governance’ and 
‘system

ic efficiency’ rather than or in addition to m
echanism

s that increase 
efficiency of individual firm

s. Third, innovation is required to develop strategies 
for local firm

s to capture m
ore of the econom

ic surplus from
 the value chains in 

w
hich they participate by securing control or dom

inance over som
e im

portant 
aspect of the chain, either through governance techniques or upgrading the role 
of dom

estic firm
s in value creation in chain system

s. In such circum
stances, the 

corporate governance issues in question are not, or not only, the legal 
arrangem

ents for best organizing individual firm
 governance, but w

hat legal 
arrangem

ents m
ight be structuring the system

ic governance of value chains and 
w

hether different legal arrangem
ents m

ight lead to better outcom
es w

ith respect 
to m

ore equitable distribution of gains am
ong firm

s in the chain, as w
ell as 

governance tools that m
ight better am

eliorate som
e of the adverse effects of 

chain production system
s—

effects such as the dangerous and often deadly 
conditions for w

orkers in B
angladeshi textile firm

s. 

Looking again to the B
angladesh exam

ple, w
e can see the im

portance 
of the study of ‘system

ic’ governance of value chains both for business firm
s 

and for developm
ent policy planners. A

ssum
ing that m

ost B
angladeshi textile 

firm
s focused on low

 cost production are highly substitutable w
ith one another 

(and w
ith com

petitor firm
s from

other low
 cost jurisdictions), their bargaining 

pow
er in relation to the rest of the value chain is likely to be w

eak. W
ith prices 

and business term
s driven by large foreign buyers, strong com

petition betw
een 

B
angladeshi firm

s for ever-shrinking m
argins w

ould further w
eaken the 

bargaining position of B
angladeshi textile firm

s. M
oreover, to the extent these 

firm
s depend on foreign inputs and foreign design as w

ell as foreign branding 
and foreign m

arketing, their ability to capture m
ore lucrative parts of the

textile/retail chains in w
hich they w

ork and sell w
ould be further lim

ited. Thus, 
w

hile B
angladeshi textile firm

s have been able to capture a very large global 
m

arket share in textile production, the com
bined business and developm

ent 
strategy of m

aintaining the m
arket position of low

 or low
est cost producer 

leaves them
 w

ith little clout either from
 a governance perspective or a 

production perspective to extract m
ore surplus from

 other players in the global 
value chains in w

hich they are em
bedded. In such circum

stances, w
age 

suppression, long w
orking hours and poor or unsafe w

orking conditions m
ay be 

6 

am
ong the few

 m
echanism

s through w
hich B

angladeshi textile firm
s or the 

B
angladeshi state itself can effect profit m

argins.

For B
angladesh to enhance its ability to extract surplus from

 its m
arket 

share in textiles, B
angladeshi firm

s w
ould need to find w

ays of taking on m
ore 

lucrative roles in the value chains system
s in w

hich they participate. This goal 
m

ight be achieved through strategies such as assum
ing higher value and higher 

skill roles in textile production (design, pattern-m
aking, piece production as w

ell 
as assem

bly), or attem
pting to create stronger product differentiation and loyalty 

am
ong buyers to shift bargaining pow

er in their direction through consolidation 
w

ith other textile firm
s in B

angladesh or elsew
here, or asserting som

e 
governance or coordinating function, such as certifying com

pliance by 
B

angladeshi firm
s w

ith purchaser codes of conduct and/or international labor 
standards. A

ll of these strategies w
ould require strengthening connections 

betw
een firm

 partners in the chain (w
hich likely w

on’t be B
angladeshi firm

s) 
rather than creating forw

ard and backw
ard linkages w

ith B
angladeshi firm

s and 
suppliers as m

ore traditional developm
ent theory m

ight suggest. W
hile the 

techniques and strategies for obtaining m
ore control over system

ic governance 
of chains and m

ore differentiation and upgrading of the roles for dom
estic firm

s 
in the global value chains w

ill vary from
 industry to industry and value chain to 

value chain, it rem
ains the case that all these strategies require a m

uch m
ore 

sophisticated understanding of the system
ic governance m

echanism
s and 

business strategies am
ong firm

s in global production netw
orks -once again, 

areas of exploration that traditional corporate law
 and developm

ent approaches 
to corporate governance do not generally study or address.

In addition to inter-firm
 relations and system

ic governance am
ong 

firm
s, corporate law

 and developm
ent scholars need a m

ore nuanced account of 
relations betw

een firm
s and states. In som

e sense, this subject has received m
ore 

attention than the other tw
o I have m

entioned, though m
ainly w

ithin a 
fram

ew
ork of state autonom

y and state capture. 5W
hile neo-liberal developm

ent 
theorists have argued for decades the virtues of a ‘m

arket’ econom
y driven by 

private investm
ent, export-led grow

th and lim
ited state participation (w

hether 
through ow

nership or regulatory action), 6m
ore heterodox developm

ent theorists 
have asserted that successful developm

ent states need sufficient autonom
y as 

5See eg, R
odney B

ruce H
all and Thom

as B
iersteker (eds), The Em

ergence of 
Private Authority in G

lobal G
overnance

(C
U

P 2002); A
C

laire C
utler, V

irginia 
H

aufler and Tony Porter (eds), Private Authority and International Affairs(State 
U

niv of N
ew

 Y
ork Press 1999).

6See eg, A
nne K

rueger, Political Econom
y of Policy Reform

 in D
eveloping 

C
ountries(M

IT 1993); R
hys Jenkins, ‘Theoretical Perspectives’ in Tom

 H
ew

itt, 
H

azel Johnson and D
avid W

ield (eds), Industrialization and D
evelopm

ent(O
U

P 
1993).
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regulators to be able to steer private pow
er in the service of national 

developm
ent goals or at least, in the tradition of the C

ardoso School of 
dependent developm

ent, to be sufficiently adept at using the lim
ited autonom

y
they have to secure m

utually beneficial bargains w
ith corporate interests. 7O

nce 
again, the B

angladesh exam
ple suggests w

hy an approach to governance 
focused on theorizing the com

plex relations am
ong states and firm

s is a 
necessary com

ponent for analyzing
the role of firm

s in developm
ent under 

conditions of m
odern capitalism

.

I have already hinted at a broad range of diverse regim
es of corporate 

governance and business regulation at play in B
angladesh.  The tragedy of the 

collapse of the R
ana Plaza factory building killing over 1,100 w

orkers and 
responses of various corporate actors and industry groups to the tragedy 
provides a w

indow
 on som

e of the com
plexity of firm

/state relations, as w
ell as 

w
hy corporate law

 and developm
ent scholars need to engage w

ith this 
com

plexity if they are to understand or im
pact the role of firm

s in developm
ent 

and inequality.

A
m

ong large global retailers w
ho w

ere custom
ers of the B

angladeshi 
factories in R

ana Plaza, three m
ain self-regulatory or ‘corporate social 

responsibility’ responses to the tragedy em
erged. O

rganized by global labor 
federations and m

ostly European retailers, the ‘H
&

M
’ (or European) response  

advocated for providing m
oney to the B

angladeshi factory ow
ners to help fund 

increased factory safety and to com
pensate fam

ilies of injured w
orkers. 8The 

W
alm

art (or A
m

erican) approach, w
hich rejected the H

&
M

 strategy on the 
grounds that it com

pensated greedy and unscrupulous factory ow
ners w

ho 
should bear the costs of factory upgrades, instead proposed using a com

bination 
of contract conditionality--requiring suppliers to m

eet certain labor and safety 
standards--and inspections conducted or supervised by the big retail partners to 
enforce the contractual obligations. 9The final response, he ‘D

isney’ approach, 
involved

large com
panies like D

isney pulling their textile m
anufacturing 

business out of B
angladesh. 10

7See eg, A
lice A

m
sden, The Rise of the ‘Rest’: C

hallenges to the W
est from

 
Late-Industrializing Econom

ies(O
U

P 2001); Peter Evans, Em
bedded 

Autonom
y: States and Industrial Transform

ation
(Princeton 1995); D

ani R
odrik, 

O
ne Econom

ics, M
any Recipes: G

lobalization, Institutions and Econom
ic 

G
row

th
(Princeton 2007).

8See The B
angladesh A

ccord <w
w

w
.bangladeshaccord.org> accessed 22 

Septem
ber 2014

9See eg, Steven G
reenhouse and Stephanie C

lifford, ‘U
.S. R

etailers Plan for 
Safety at Factories’ N

ew
 York Tim

es(N
ew

 Y
ork, 11 July 2013) B

1
10See eg, Steven G

reenhouse ‘Som
e R

etailers R
ethink R

ole in B
angladesh’ N

ew
 

York Tim
es(N

ew
 Y

ork, 2 M
ay 2013) A

1
8 

It is w
orth noting that these diverse responses to the tragic incidents in 

B
angladeshi textile firm

s by m
ultinational retailer w

ere not legally required. In 
fact, the organization of the textile value chain -contractually am

ong legally 
independent firm

s rather than through vertically integrated ow
nership structures 

of subsidiaries -m
ight have been m

otivated by an attem
pt to avoid the very 

brand risk, oversight responsibility and liability costs undertaken by the lead 
firm

 retailers in the afterm
ath of the tragedies. R

ather than legal responsibility, 
these actions w

ould seem
 to be the result of m

arket pressure from
 consum

ers 
outraged by the deaths and horrible w

orking conditions of B
angladeshi w

orkers 
and labor pressure, at least in those European states w

here m
ore corporatist 

labor regim
es are in operation. A

t the sam
e tim

e, it w
as also consum

er pressure 
brought to bear on these sam

e m
ultinational retailers that led them

 to dem
and 

ever higher production quality and quantity at ever low
er cost from

 their 
B

angladeshi suppliers. That pressure in turn led to the lack of labor law
 and 

building code enforcem
ent by the B

angladeshi state and the price com
petition 

am
ong B

angladeshi factories and other potential low
 cost suppliers that, in turn, 

m
ay have led to unscrupulous business practices of the ow

ners of the textile 
factories in B

angladesh. In other w
ords, consum

er outrage over unconscionable 
w

ages and w
orking conditionspushed in the direction of a corporate social 

responsibility agenda w
hile consum

er dem
and for constantly new

 fashions at 
bargain basem

ent prices underm
ined efforts to achieve higher w

ages and better 
w

orking conditions in the factories. The point is not to
shift responsibility for 

w
orking conditions in B

angladesh from
 firm

s to consum
ers, but rather to 

suggest that the dynam
ics and pressures am

ong and w
ithin firm

s and am
ong 

consum
ers w

ho are not all able or w
illing to m

ake purchasing decisions on 
ethical as opposed to price grounds are m

uch m
ore com

plex than they m
ight at 

first appear.

The B
angladeshi state reacted to the private initiatives by large retailers 

w
ith prom

ises of increased enforcem
ent of its building codes and revisions to its 

labor law
s, in principle to facilitate w

orker organizing and collective bargaining, 
though m

any N
G

O
s and labor organizations analysing the reform

s have 
suggested that the regulatory revisions did very little to change the status quo for 
textile w

orkers in B
angladesh and in

som
e cases m

ade things w
orse. 11O

ne 
challenge for B

angladesh w
ith respect to labor reform

 is the fact that im
proving 

labor conditions through increased safety and building regulations w
ould seem

 
to w

ork at cross-purposes w
ith B

angladeshi developm
ent policy

of retaining low
 

cost producer advantage in textiles. A
dd to that m

arket pressure from
 other 

states com
peting for business from

 large foreign buyers of low
 cost textiles in 

part through suppression of labor rights and costs. Finally, B
angladesh faces 

11See eg, Steven G
reenhouse, ‘U

nder Pressure, B
angladesh A

dopts N
ew

 Labor 
Law

’ N
ew

 York Tim
es(N

ew
 Y

ork, 17 July 2013) A
6
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political challenge of resisting the pow
er of the now

 entrenched textile factory 
ow

ner elites created in part through the success of B
angladesh’s industrialization 

strategy focused on textile production. 12In a certain sense then, the cross-cutting 
pressures on

the B
angladeshi state that m

ight underm
ine its w

ill or ability to 
im

prove labor conditions in textile factories are sim
ilar to the bidirectional 

forces of consum
er pressure on firm

s both tow
ard and aw

ay from
 corporate 

responsibility for labor conditions in global textile value chains. 13

To com
plicate m

atters further, at the transnational level, the U
nited 

States suspended its special tariff treatm
ent of B

angladeshi textiles under the 
G

eneralized System
 of Preferences due to B

angladesh’s failure to enforce
internationally recognized labor rights and protections and the EU

 threatened to 
follow

 suit. 14M
eanw

hile, U
S governm

ent procurem
ent policy requires ‘low

est 
cost suppliers’ resulting in significant price pressure on and purchases from

 the 
very sam

e B
angladeshi textile suppliers, even as the U

S governm
ent chastises 

the B
angladeshi state for its labor practices. 15

In such com
plex circum

stances, the paradigm
 of state capture and state 

autonom
y is sim

ply inadequate to the task of either describing or resolving the 
play of forces or actors responsible for w

orking conditions in B
angladeshi 

textile factories. M
oreover, even if the deadly w

orking conditions are conceived 
as som

e type of regulatory failure, it is very difficult to tell w
hose failure. W

ho 
is being regulated by w

hom
 and how

? W
hat is public and w

hat is private 
regulation, or w

hat is local and w
hat is global regulation? It m

ight be com
forting 

to assum
e that the circum

stances at w
ork in B

angladesh are unique, but m
y 

argum
ent is that the com

plexity and am
biguity evidenced by the m

ultiple 
regim

es and political and econom
ic forces shaping production, consum

ption and

12See eg, Jim
 Y

ardley, ‘G
arm

ent Trade W
ields Pow

er in B
angladesh’ N

ew
 York 

Tim
es(N

ew
 Y

ork, 25 July 2013) A
1

13For a discussion of sim
ilar dynam

ics in the consum
er electronics value chain, 

see R
ichard Locke, ‘C

an G
lobal B

rands C
reate Just Supply C

hains? A
 Forum

 on 
C

orporate R
esponsibility for Factory W

orkers’ (2013) Boston Review
<w

w
w

.bostonreview
.net/B

R
38.3/ndf_richard_locke_global_brands_labor_justic

e.php> accessed 21 Septem
ber 2014

14K
atrina Sokou and H

ow
ard Schneider, ‘U

.S. Suspends B
angladesh’s Trade 

Privileges D
ue to Labor C

oncerns’ W
ashington Post(W

ashington, D
C

, 27 June 
2013) <w

w
w

.w
ashingtonpost.com

/business/econom
y/us-to-suspend-trade-

privileges-w
ith-bangladesh/2013/06/27/16171f08-df3d-11e2-963a-

72d740e88c12_story.htm
l> accessed 21 Septem

ber 2014
15See eg, Ian U

rbina,‘B
uying O

versees C
lothing, U

.S. Flouts its O
w

n A
dvice’ 

N
ew

 York Tim
es(N

ew
 Y

ork 23 D
ecem

ber 2013) A
1 
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distribution of B
angladeshi textiles is not exceptional. R

ather, the B
angladesh I 

am
 narrating here provides a w

indow
 for seeing w

hat w
e face in understanding 

and theorizing the structure and operation of the global econom
ic and regulatory 

order in general.

9
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ro
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p
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f
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itm
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p
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n
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d
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d
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p
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.
In
d
eed

,
iro

n
ica

lly
,
a
s
th
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b
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p
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p
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a
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b
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b
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ra
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.
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m
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p
a
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.
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ra
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ra
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.
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.
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.
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d
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p
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f
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p
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n
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u
b
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u
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a
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d
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.
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.
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M
u
ltin

a
tio

n
a
ls

a
s
g
lo
b
a
l
in
stitu

tio
n
:P

o
w
e
r,a

u
th

o
rity

a
n
d

re
la
tiv

e
a
u
to

n
o
m
y

Jo
h
n
G
erard

R
u
g
g
ie

*
K
ennedy

Schoolof
G
overnm

ent,H
arvard

U
niversity,C

am
bridge,M

A
,U

SA

A
bstract

T
his

article
aim

s
to

inform
the

lon
g-stan

ding
and

un
resolved

debate
betw

een
volun

tary
corporate

socialrespon
sibility

and
in
itiatives

to
im

pose
bin

ding
legalobligation

son
m
ultin

ation
alen

terprises.T
he

tw
o
approach

es
share

a
com

m
on

featu
re:n

either
can

fully
spec-

ify
its

ow
n
scope

con
dition

s,thatis,h
ow

m
uch

ofthe
people

and
plan

etagen
da

either
can

expectto
deliver.T

he
reason

they
share

this

featu
re

is
also

the
sam

e:n
either

is
based

on
a
fou

ndation
alpoliticalanalysis

of
the

m
ultination

alen
terprise

in
the

con
text

of
global

govern
an
ce.Such

an
analysis

is
essen

tialfor
providing

backgroun
d
to

and
perspective

on
w
h
at
either

approach
can

hope
to

achieve,

and
how

.T
his

article
begin

s
to

bridge
the

gap
by

illustratin
g
aspects

of
the

politicalpow
er,authority,and

relative
auton

om
y
of

the

con
tem

porary
m
ultination

alen
terprise.T

he
con

clusion
spells

ou
t
som

e
im

plication
s
for

the
debate

itself,and
for

fu
rther

research
.

K
eyw

ords:
corporate

socialresponsibility,globalgovernance,globalization,in
ternation

altreaties,m
ultination

alen
terprises.

1.
In
tro

d
u
ctio

n

A
ccordin

g
to

a
leadin

g
h
an
dbook,

th
e
“phenom

en
al
rise”

of
corporate

social
respon

sibility
(C

SR
)
re
fl
ects

a
journ

ey
“that

is
alm

ost
u
niqu

e
in

the
pan

th
eon

ofideas
in

the
m
an
agem

ent
literatu

re”
(C

ran
e
et
al.2008,p.3).P

recise
de
fi
n
i-

tionalissues
are

stilldebated
ifn

otcon
tested.B

utin
a
len

gth
y
etym

ologicalan
d
philosophicaldiscu

ssion
Sheeh

ey
(2015,

p.625)
con

cludes
th
at

C
SR

is
best

u
nderstood

as
“in

tern
ation

al
private

bu
siness

self-regu
lation,”

w
here

private
m
ay

in
clude

a
role

for
n
on

-govern
m
entalorgan

ization
s
(N

G
O
s).In

short,Sheeh
y
affi

rm
s,C

SR
falls

on
to

the
volun

tary
side

of
the

regu
latory

scale.
T
here

is
also

broad
con

sensus
th
at

“global
C
SR

”
differs

from
its

cou
nterpart

at
n
ation

al
levels.

A
s
Sch

erer
and

P
alazzo

n
ote,

n
ation

al-level
C
SR

is
“based

on
th
e
assum

ption
th
at

respon
sible

fi
rm

s
operate

w
ithin

a
m
ore

or
less

properly
w
orking

political
fram

ew
ork

of
rules

an
d
regu

lation
s
w
hich

are
de
fi
n
ed

by
govern

m
en
tal

authorities”
(2008,

p.
414).

T
his

con
dition

,
h
ow

ever,
does

n
ot

h
old

globally:
“T

he
global

fram
ew

ork
of

ru
les

is
fragile

and
in
com

plete”
(Sch

erer
&

P
alazzo

2008,
p.

414).
G
lobally,

there
is

n
o
cen

tral
regu

lator
and

n
ation

al
law

s
w
here

m
ultin

ation
als

operate
m
ay

be
w
eak,poorly

enforced,or
sim

ply
do

n
otexist.T

herefore,they
propose

a
n
ew

paradigm
,

on
e
in
w
hich

th
e
fi
rm

is
draw

n
into

greater
politicalroles,perform

ing
tasks

thatw
e
tradition

ally
associate

w
ith

th
e
state.

T
hese

inclu
de

elem
ents

of
regu

latory
fun

ction
s
and

the
production

of
public

goods
(also

Sch
erer

&
P
alazzo

2011;
Sch

erer
et
al.2016).

H
ow

ever,w
ith

th
e
belief

th
at
volun

tary
C
SR

m
easures,especially

at
the

globallevel,are
an

inadequate
regu

latory
respon

se
to

the
adverse

socialand
en
viron

m
entalextern

alities
m
ultin

ation
alenterprises

generate,advocacy
for

legally
bin

ding
rules

togeth
er

w
ith

offi
cial

attem
pts

to
create

such
rules

h
ave

accom
pan

ied
the

“C
SR

journ
ey”

at
every

step.
C
ritics

claim
that

C
SR

creates
“w

hite-w
ashing”

opportu
nities

for
com

panies,
or

blu
e-w

ash
in
g
w
here

it
involves

th
e

U
nited

N
ation

s
(U

N
)
G
lobalC

om
pact,th

e
w
orld

’s
largestcorporate

citizen
sh
ip
initiative

w
ith

m
ore

than
8,000

partic-
ipatin

g
fi
rm

s
(w

w
w
.corpw

atch.org).C
SR

represen
ts
tacticalm

oves
by

bu
siness

to
avoid

or
u
nderm

in
e
the

prospects
of

robust
public

regu
lation

s
(D

eva
2006),carries

the
risk

of
“subvertin

g”
public

purpose
altogeth

er
(N

olan
2005),poses

threats
to

prosperity
in

poor
and

rich
cou

ntries
alike

(H
enderson

2001),
h
elps

sustain
corporate

im
pun

ity
(T
reaty

A
llian

ce
2014),an

d
sim

ply
that

it
is
u
nable

to
m
ove

the
n
eedle

suffi
ciently

(V
ogel2006,2008).
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A
t
th
e
offi

cial
level,

attem
pts

to
devise

a
com

prehen
sive

and
legally

bindin
g
intern

ational
instru

m
ent

to
govern

m
ultin

ation
alen

terprises
go

back
to

the
U
N
C
ode

of
C
on

du
ct
n
egotiation

s,w
hich

began
in

the
1970s

and
con

tinu
ed

for
m
ore

than
a
decade

before
they

w
ere

abandon
ed

(Saga
fi
-n
ejad

2008).
T
hey

also
include

the
N
orm

s
on

the
R
espon

sibilities
of

T
ran

sn
ationalC

orporation
s
and

oth
er

B
usin

ess
E
n
terprises

w
ith

R
egard

to
H
um

an
R
igh

ts
(U

nited
N
ation

s
[U

N
]
2003),produ

ced
by

an
expert

subsidiary
body

of
the

(th
en
)
U
N
C
om

m
ission

on
H
u
m
an

R
igh

ts,w
hich

the
C
om

m
ission

itself
declin

ed
to

adopt
(U

N
2004);an

d
m
ost

recently,th
e
proposalby

E
cu
ador

an
d
Sou

th
A
frica

to
establish

an
intergovern

m
entalW

orkin
g
G
rou

p
w
ith

in
the

U
N
H
um

an
R
igh

ts
C
ou

ncil
“to

elaborate
an

intern
ation

al
legally

bin
ding

instru
m
ent

to
regu

late,
in

intern
ation

al
h
um

an
rights

law
,
th
e
activities

of
transnation

al
corporations

and
oth

er
bu

siness
enterprises”

(U
N

2014).T
he

proposalto
establish

such
a
grou

p
w
as

en
dorsed

by
a
sm

allplu
rality

of
states

and
is
su
pported

by
an

N
G
O

“treaty
allian

ce.”
1
T
hu

s
far,th

e
W
orking

G
roup

h
as

h
eld

tw
o
ann

ualinform
a-

tional
session

s.
In

short,the
volu

ntary/m
andatory

debate
h
as
been

a
con

stantfeatu
re
ofcorporate

respon
sibility

discu
ssion

s
for

de-
cades.H

ow
ever,w

hatis
m
issing

from
th
at
discussion

is
a
current

and
system

atic
politicalanalysis

ofth
e
m
u
ltin

ation
al

enterprise
in

the
con

textofglobalgovern
ance.Such

a
portrayalseem

s
essentialfor

providing
perspective

and
guidance

to
w
hat

both
volu

ntarism
an
d
bin

ding
treaty

advocates
can

h
ope

to
ach

ieve,and
h
ow

.T
his

article
h
elps

to
bridge

that
gap

by
illu

strating
aspects

of
the

politicalpow
er,authority,and

relative
auton

om
y
of

today’s
m
ultin

ationalenterprise.
T
he

im
plication,w

hich
I
elaborate

brie
fl
y
in

th
e
con

clu
sion

,is
th
at
there

is
n
o
silver

bu
lletth

at
w
ou

ld
fu
lly

ach
ieve

th
e

objectives
ofeith

er
th
e
volu

ntary
and

m
andatory

side
in
the

globalC
SR

debate
asitis

currently
con

ceived
and

practiced.
A
paradigm

atic
sh
ift

is
requ

ired.
T
he

discu
ssion

proceeds
as

follow
s.T

he
fi
rst

section
describes

core
featu

res
of

today’s
m
ultin

ationalen
terprise

in
term

s
relevant

to
th
e
corporate

respon
sibility

debate.
T
he

section
s
that

follow
address

the
m
ultin

ation
al’s

pow
er,

authority,and
relative

auton
om

y
in

th
at
order.

2.
Th

e
m
u
ltin

atio
n
alen

terp
rise

Surprisin
gly,there

is
n
o
legally

precise
and

u
niversally

accepted
de
fi
n
ition

ofth
e
m
u
ltination

alen
terprise.T

he
O
rgan

i-
sation

for
E
con

om
ic
C
o-operation

(O
E
C
D
)
G
u
idelin

es
for

M
u
ltination

alE
nterprises,the

oldest
su
ch

intern
ation

alin
-

stru
m
ent

dating
back

to
1976,even

n
ow

em
ploy

on
ly
a
m
inim

alist
con

ception
:

T
hey

[M
E
s]
u
su
ally

com
prise

com
pan

ies
or

oth
er
entities

established
in

m
ore

th
an

one
coun

try
an
d
so

linked
that

they
m
ay

coordinate
their

operation
s
in

variou
s
w
ays.W

h
ile

on
e
or

m
ore

ofthese
entities

m
ay

be
able

to
exercise

a
sign

ifi
can

t
in
fl
u
en
ce

over
th
e
activities

of
oth

ers,their
degree

of
auton

om
y
w
ithin

th
e
enterprise

m
ay

vary
w
idely

from
on

e
m
u
ltin

ation
alenterprise

to
an
oth

er.”
(O

rgan
isation

for
E
con

om
ic
C
o-operation

[O
E
C
D
]
2011,p.17)

A
s
a
fi
rst

step
before

delving
m
ore

deeply
into

th
e
status

of
the

m
u
ltination

al
en
terprise

as
a
globalinstitu

tion
,I

brie
fl
y
describe

it
fi
rst

as
an

econ
om

ic
and

then
as

a
legalen

tity.
T
he

m
u
ltination

alas
econ

om
ic
entity

broadly
speakin

g
takes

on
e
of

tw
o
form

s:on
e
is
actor-based,th

e
other

n
et-

w
ork-based.T

o
illustrate

th
e
actor-based

view
,con

sider
T
otal,th

e
Fren

ch
oiland

gas
com

pan
y
w
hose

globalh
eadqu

ar-
ters

is
just

a
short

taxi
ride

from
the

O
E
C
D

in
P
aris,

an
d
w
hose

organ
ization

illu
strates

th
e
con

ven
tion

al
integrated

m
ultin

ation
al.B

y
m
arketcapitalization

,T
otalran

ks
as
th
e
fou

rth
largestpublicly

traded
integrated

oiland
gas

com
pany

in
the

w
orld

(T
otal2016).It

operates
in

130
cou

ntries
an
d
h
as

100,000
direct

em
ployees.Its

busin
ess

segm
ents

cover
every

aspect
of

th
e
oil

an
d
gas

industry,from
exploration,developm

ent,production
,re

fi
n
ing,an

d
petrochem

icals
to

m
arketing,

tradin
g,
and

shippin
g.
It
is
also

active
in

specialty
chem

icals
an
d
aim

s
to

becom
e
a
global

leader
in

n
ew

energies.
T
he

T
otal

“group
”
com

prises
n
early

900
su
bsidiaries

an
d
equ

ity
affi

liates. 2
B
ut

th
e
reach

of
the

enterprise
doesn

’t
stop

th
ere.A

s
part

of
its

m
arketing

bu
siness,T

otal’s
service

station
n
etw

ork
inclu

des
m
ore

than
16,000

outlets
in

110
cou

ntries,allcarrying
the

T
otalbran

d.R
e
fl
ecting

localcircu
m
stances

an
d
som

etim
es
requ

irem
ents,they

fallinto
three

categories:
ow

ned
and

operated
by

an
in-cou

ntry
subsidiary,

ow
ned

by
a
subsidiary

bu
t
operated

by
indepen

dent
dealers,an

d
dealer

ow
ned

an
d
operated.B

eyon
d
th
at
set

of
relation

sh
ips

are
cou

ntless
suppliers

of
produ

cts
an
d
ser-

vices,as
w
ellas

distribu
tors

other
th
an

service
station

s
that

are
con

tractu
ally

con
n
ected

to
individualcorporate

entities
w
ithin

th
e
T
otalgroup.
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T
hings

becom
e
m
ore

com
plex

w
hen

w
e
look

atm
u
ltin

ation
als

through
the

lens
ofthe

con
tractu

alecosystem
s
they

con
tin

ue
to

gen
erate.

T
hese

are
variou

sly
called

transnation
al

produ
ction

n
etw

orks,
supply

chain
s,
or

global
valu

e
chain

s. 3
T
ake

Starbu
cks

as
an

exam
ple

of
a
buyer-led

supply
chain. 4

It
lies

at
the

sim
ple

end
of

th
at
spectrum

.

[Starbucks]
directly

em
ploys

150,000
people;sou

rces
coffee

from
th
ou

sands
oftraders,agen

ts
an
d
con

tractfarm
ers

across
the

developin
g
w
orld;m

an
ufactures

coffee
in
over

30
cou

ntries,m
ostly

in
allian

ce
w
ith

partn
er
fi
rm

s,u
su
ally

close
to

fi
n
alm

arket;distributes
coffee

to
retailou

tlets
through

over
50

m
ajor

cen
traland

region
alw

areh
ou

ses
and

distribu
tion

cen
tres;and

operates
som

e
17,000

retailstores
in

over
50

cou
ntries

across
the

globe.(U
n
ited

N
ations

C
on

ference
on

T
rade

and
D
evelopm

ent
[U

N
C
T
A
D
]
2013,p.142)

T
he

A
pple

iP
h
on

e
6
illustrates

a
produ

cer-led
produ

ction
n
etw

ork.A
s
of

2014,its
com

pon
en
ts
w
ere

produced
by

785
suppliers

in
31

cou
ntries

(com
parecam

p.com
2014).T

he
productis

design
ed

in
the

U
nited

States
(U

S)
and

assem
-

bled
in

C
hin

a,w
hich

also
h
ad

th
e
largest

n
um

ber
of

su
ppliers

in
2014

at
349,n

early
h
alf

the
total.Som

e
60

suppliers
w
ere

U
S-based,

several
them

selves
m
ultin

ation
als,

som
e
h
eadqu

artered
in

oth
er

cou
ntries.

M
any

U
S
suppliers

also
outsou

rced
fabrication

of
com

ponents
to

com
pan

ies
in

Japan
,Sou

th
K
orea,

and
T
aiw

an
,
w
hich

in
tu
rn

are
sou

rced
from

yet
other

(and
low

er
cost)

location
s
in

Sou
th

E
ast

A
sia.

O
th
er
form

s
exist,but

these
tw
o
exam

ples
suffi

ce
for

the
present

purposes.T
hey

illu
strate

a
fun

dam
entaltran

sfor-
m
ation

that
h
as

taken
place

in
th
e
production

process
of

m
any

if
n
ot

m
ost

sectors.M
ultin

ation
alenterprises

“are
in
-

creasin
gly

able
to

fi
n
e-slice

activities
an
d
operation

s
in

th
eir

valu
e
chain

s
an
d
place

them
in

the
m
ost

cost-effective
location

,
dom

estically
and

globally”
(U

N
C
T
A
D
,
2013,

p.
135).

T
he

electron
ics

an
d
autom

obile
industries

led
th
e

w
ay,largely

because
com

pon
en
ts
can

be
broken

dow
n
into

so
m
an
y
discrete

parts
and

are
easy

to
tran

sport.B
ut

gar-
m
en
ts
and

footw
ear

w
ere

also
early

m
overs,an

d
the

list
today

inclu
des

food
an
d
beverages,chem

icals,m
in
in
g,furni-

ture,
an
d
a
h
ost

of
others.In

view
of

th
e
com

plexity
of

m
an
aging

these
tran

saction
s,the

role
of

services
loom

s
large

(logistics,telecom
m
u
nication

s,legalservices,data
processing,accoun

ting,an
d
h
um

an
resources

m
an
agem

ent,am
on

g
oth

ers).
A
lthou

gh
a
sin

gle
produ

ct
em

erges
at

the
end,

production
n
etw

orks
are

inh
erently

m
ulti-sectoral,

draw
ing

u
pon

inputs
from

severalsectors
sim

ultan
eou

sly.In
a
w
ord,these

are
m
in
i
–
and

in
m
any

cases
n
ot-so-m

ini
–
trans-

n
ation

alecon
om

ic
system

s.P
rodu

ctand
process

stan
dards

are
setby

th
e
lead

fi
rm

and
then

cascade
across

its
n
etw

ork
and

dow
n
the

supply
chain

s.T
he

links
am

on
g
the

various
parties

can
take

a
variety

of
legalform

s:they
can

be
am

on
g

subsidiaries
or

affi
liates

of
the

sam
e
corporate

group,joint
ventures,differen

t
types

of
n
on

-equ
ity

relation
sh
ips

(con
-

tract
m
an
ufacturin

g,licen
sing,fran

chising),and
arm

s-length
purchases

–
or

any
com

bination
thereof.

O
ne

striking
con

sequ
en
ce

is
that

“abou
t
80%

of
globaltrade

(in
term

s
of

gross
exports)

h
as

becom
e
linked

to
in
-

tern
ation

alproduction
n
etw

orks
of

T
N
C
s
[tran

snation
alcorporation

s]”
(U

N
C
T
A
D
,2013,p.135).T

his
is
because

of
the

m
ultiple

tim
es

interm
ediate

goods
are

im
ported,

a
step

or
tw
o
is
taken

in
th
eir

processing,
and

then
th
ey

are
exported

again
as
an

interm
ediate

produ
ctto

the
n
extstop,w

here
th
e
cycle

is
repeated

u
ntilthe

fi
n
alproductis

assem
-

bled.W
orld

trade
in

interm
ediate

goods
is
n
ow

greater
th
an

all
oth

er
n
on

-oiltraded
goods

com
bined

(Intern
ation

al
Labou

r
O
rganization

[ILO
]
2016,p,18).

A
n
oth

er
striking

con
sequ

en
ce

reported
in

an
Intern

ation
alLabou

r
O
rganization

stu
dy

is
th
at
perhaps

as
m
an
y
as

on
e
ou

t
of

seven
jobs

in
the

w
orld

is
supply-ch

ain
related

(ILO
2015).T

he
report

goes
on

to
stress

that
th
is
estim

ate
does

n
ot

capture
inform

al
or

“n
on

-standard
”
form

s
of

w
ork.

Inform
al
w
ork

m
ay

inclu
de

specifi
c
tasks

outsou
rced

by
a
subcon

tractor
that

end
u
p
bein

g
perform

ed
in

th
e
h
om

e,
typically

by
w
om

en
and

often
children;

stitch
in
g

em
broidery

on
to

garm
en
ts
is
an

oft-cited
exam

ple.
N
on

-standard
w
ork

also
in
cludes

th
e
entire

ran
ge

from
casu

al
and

tem
porary

em
ploym

en
t
to

bon
ded

and
forced

labor.
If
th
e
ILO

fi
gu
res

are
correct

and
w
e
m
ake

a
rou

gh
guess

about
n
on

-stan
dard

w
ork,

th
en

global
supply

chain
-related

jobs
m
ay

involve
m
ore

th
an

h
alf

a
billion

people.
T
he

w
orld

’s
totallabor

force
in

2013
w
as
estim

ated
at3.3

billion
(indexm

u
ndi.com

).A
n
d
ifw

e
assu

m
e
that

m
any

of
th
ose

w
orkers

h
ave

fam
ilies,the

n
um

ber
ofdirectly

affected
people

easily
exceeds

1
billion

.Inten
se
costpressures

and
tigh

tly
syn

ch
ron

ized
delivery

schedu
les

th
rou

gh
ou

tthese
n
etw

orks
and

variou
s
layers

ofsubcon
tractors

can
lead

to
violations

of
w
orkplace

standards
an
d
pose

environ
m
entalh

azards.
T
hese,

then
,
are

tw
o
snapsh

ots
of

the
21st

cen
tu
ry

m
ultin

ation
al

seen
in

term
s
of

the
organization

of
th
eir

tran
sn
ational

econ
om

ic
activity.

B
ut

im
portantly,

th
is
is
n
ot

h
ow

th
e
law

con
ceives

of
them

–
far

from
it.

W
h
en

w
e
th
in
k
of

a
m
ultin

ation
al

w
e
think

of
th
e
likes

of
E
xxon

,
G
E
,
U
nilever,

Sin
opec,

G
oogle,

C
oca-C

ola,
T
oyota,

N
ovartis,

and
so

on
dow

n
the

list
of

w
ell-know

n
n
am

es
as

one
com

pan
y,
w
ith

u
nity

of
com

m
and,

operating
u
nder

a
sin

gle
global

vision
and

strategy,
optim

izing
w
orldw

ide
operation

s
for

effi
cien

cies,
m
arket

share,
and

pro
fi
ts.

W
e

M
ultinationals

as
globalinstitution

J.G
.Ruggie

©
2017

The
A
uthors.Regulation

&
G
overnance

Published
by

John
W
iley

&
Sons

A
ustralia,Ltd.

3

are
n
ot

w
ron

g
to

th
in
k
this.T

hose
organization

s
do

exist
in

th
e
everyday

w
orld

of
econ

om
ic
activity.B

ut
they

don
’t

exist
as

en
tities

in
the

law
.

W
here

n
o
equ

ity
n
exus

exists,as
in

the
Starbucks

and
iP
h
on

e
exam

ples,relation
s
betw

een
producers/bu

yers
and

their
suppliers

are
govern

ed
by

th
e
private

law
of

con
tracts.

In
the

case
of

an
integrated

fi
rm

like
T
otal,

each
of

its
900

su
bsidiaries

and
affi

liates
is
a
separate

legal
entity,

subject
to

the
law

s
of

the
particu

lar
ju
risdiction

in
w
h
ich

it
is

in
corporated.T

hrou
gh

equ
ity

relation
s
th
ey

are
u
ltim

ately
linked

to
a
“corporate

parent,”
w
hich

is
itselfa

separate
legal

entity.
H
en
ce,

R
obé

(2016,
p.

14)
insists

that
th
e
fi
rst

step
in

fu
lly

u
nderstan

ding
th
e
m
u
ltination

al
in

relation
to

govern
an
ce

issues
is
to

grasp
this

fun
dam

entaldisjun
cture

betw
een

econ
om

ic
reality

an
d
legalform

.T
h
e
m
u
ltin

ation
al

as
econom

ic
organization

orchestrates
an
d
con

trols
th
e
entirety

of
its

global
operation

s.
T
he

grou
p
of

fi
rm

s
or

enterprises
th
at

m
ake

u
p
the

m
ultin

ation
al
as

an
econ

om
ic
organization

is
stru

ctured
using

th
e
corporate

form
;
bu

t
legally

the
group

itself
is
not

a
corporation

.W
hy

is
this

distinction
so

crucial?
B
ecau

se
n
ation

allaw
for

the
m
ost

part
govern

s
the

separate
legalentities,n

ot
the

sin
gle

econ
om

ic
en
terprise.

T
he

“paren
t
com

pan
y”

enjoys
lim

ited
liability

even
if
it
w
holly

ow
ns

all
of

its
subsidiaries.

T
his

m
ean

s
th
at

th
e

corporate
parent

is
generally

n
ot

liable
for

risks
incu

rred
by

a
su
bsidiary,

or
m
on

etary
dam

ages
im

posed
on

a
sub-

sidiary,
beyon

d
th
e
exten

t
of

its
investm

ent
in

it.
M
oreover,

a
su
bsidiary

or
affi

liate
m
ay

h
ave

subsidiaries
and

affi
l-

iates
of

its
ow

n,
based

on
th
e
sam

e
principle

of
lim

ited
liability.

Som
e
subsidiaries

m
ay

be
listed

on
stock

exchan
ges

in
th
eir

ow
n
righ

t,
w
ith

the
corporate

parent
rem

aining
the

m
ajority

or
con

trolling
shareh

older.
In

all
such

cases,
the

paren
t
com

pany
is

n
ot

liable
for

h
arm

cau
sed

by
su
bsidiaries,

oth
er

th
an

in
exception

al
situation

s
such

as
dem

on
strable

n
egligence,frau

d,or
other

illicit
con

duct
that

th
e
corporate

paren
t
directed

or
of

w
h
ich

it
h
ad

kn
ow

l-
edge

and
did

n
oth

in
g
to

stop.T
hat

w
ou

ld
provide

grou
nds

for
w
h
at
is
know

n
as

“piercin
g
th
e
corporate

veil.”
B
ut

it
rem

ain
s
the

exception
dom

estically
an
d
even

m
ore

so
across

n
ation

al
borders.A

s
on

e
w
idely

qu
oted

criticism
–
and

w
itticism

–
h
as

it:
“P
iercin

g
seem

s
to

h
appen

freakishly.
Like

ligh
tn
in
g
it

is
rare,

severe,
an
d

u
nprincipled

”

(E
asterbrook

&
Fisch

el
1985,

p.89).
T
he

m
ain

body
of

n
ation

al
law

govern
in
g
corporation

s
is
dom

estic
corporate

law
and

securities
regu

lation,
plu

s
w
hatever

civiland
crim

inalprovision
s
in

other
areas

of
substan

tive
law

and
regu

lation
s
m
ay

be
applicable

to
corpora-

tions.B
ut

dom
estic

law
is
on

ly
able

to
reach

beyon
d
its

n
ation

alborders
in

lim
ited

circu
m
stan

ces
(Z
erk

2006,2010).
O
ne

such
exception

is
the

U
S
Foreign

C
orrupt

P
ractices

A
ct,

the
scope

of
w
hich

includes
the

overseas
con

duct
of

U
S
fi
rm

s,
as

w
ell

as
foreign

fi
rm

s,
if
their

fu
rtheran

ce
of

a
corru

pt
act

takes
place

in
or

throu
gh

the
U
S.

A
n
ti-tru

st
law

is
another

exception
in

th
e
U
S
an
d
the

E
uropean

U
nion

(E
U
).

For
n
early

tw
o
decades,the

U
S
A
lien

T
ortStatute

(A
T
S)

w
as
also

an
exception

,providin
g
a
m
ean

s
for

foreign
plain

-
tiffs

to
brin

g
suitin

federalcou
rts

for
egregiou

s
h
um

an
righ

ts
abuses

com
m
itted

abroad. 5
A
C
aliforn

ia
districtcou

rt
fi
rst

agreed
to

exten
d
it
to

corporations
in

1997
(Joseph

2004).M
ore

th
an

150
such

cases
w
ere

subsequently
brou

gh
t.T

he
n
etresu

lt?
T
he

on
ly
case

to
go

to
a
jury

trialw
as
w
on

by
the

corporation
.T

w
o
w
ere

settled
for

m
odestsum

s
(the

A
T
S
is

a
civilstatu

te,resulting
in

paym
entfor

dam
ages

ifsuccessful).T
he

restw
ere

dism
issed

on
variou

s
proceduralgroun

ds,
prim

arily
th
e
forum

non
convenience

doctrine
(thatU

S
courts

are
n
otthe

appropriate
ju
risdiction

)
or

w
ith

the
ju
diciary

deferring
to

execu
tive

branch
claim

s
thatforeign

policy
interests

w
ou

ld
be

adversely
affected.O

n
e
case,K

iobelv.R
oyal

D
utch

P
etroleum

,m
ade

it
all

th
e
w
ay

to
the

Suprem
e
C
ou

rt.N
igerian

plain
tiffs

charged
th
at
th
e
A
n
glo-D

u
tch

parent
com

pan
iesand

the
N
igerian

su
bsidiary

aided
an
d
abetted

th
e
N
igerian

m
ilitary

in
its

suppression
ofw

idespread
protests

again
st
Shell,

w
hich

led
to

egregiou
s
h
um

an
righ

ts
violations,

inclu
din

g
extraju

dicial
killin

gs
of

protest
leaders.

In
a

divided
2013

ruling,the
C
ou

rth
eld

thata
presum

ption
again

stthe
extraterritorialapplication

ofU
S
law

s
applies

u
nless

C
on

gress
h
as

specifi
ed

otherw
ise,

a
test

the
C
ou

rt
said

the
A
T
S
did

n
ot

m
eet

(K
iobel

v.
R
oyal

D
utch

P
etroleum

C
o

2013).
T
he

C
ou

rt
left

open
the

possibility
th
at

som
e
claim

s
m
igh

t
“tou

ch
u
pon

and
con

cern
”
U
S
territory,

bu
t
they

w
ou

ld
h
ave

to
“do

so
w
ith

suffi
cien

tforce
to

displace
the

presum
ption

again
stextraterritorialapplication.”

U
ncertain

ty
currently

existsabou
tprecisely

w
here

th
e
“suffi

cien
tforce”

thresh
old

m
igh

tlie,and
also

because
th
e
Suprem

e
C
ou

rtdid
n
otaddress

th
e
Secon

d
C
ircu

itC
ou

rtK
iobelru

ling
th
ath

ad
triggered

th
e
appeal,w

hich
h
eld

thatintern
ation

allaw
does

n
ot

recogn
ize

corporate
liability

in
th
e
fi
rst

place
(K

iobelv.R
oyalD

utch
P
etroleu

m
C
o
2010).H

ow
ever

this
plays

ou
t,

as
a
generalru

le,u
nilateralextraterritorialju

risdiction
is
typically

also
con

tested
and

resented
by

the
other

states
into

w
hose

ju
risdiction

it
reach

es.
Finally,th

e
m
ultin

ation
alenterprise

barely
exists

u
nder

intern
ation

allaw
;indeed,som

e
sch

olars
h
ave

gon
e
so

far
as

to
describe

itas
“invisible”

(Joh
ns

1994;M
ay

2006).For
its

part,intern
ation

alh
um

an
righ

ts
and

h
um

anitarian
law

gen-
erally

applies
to

states,and
th
e
latter

h
as

been
expan

ded
to

inclu
de

n
atu

ralperson
s
accused

of
w
ar

crim
es

and
certain

J.G
.Ruggie
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crim
es

again
st
h
um

an
ity

(R
uggie

2007).
Intern

ation
al
h
um

an
righ

ts
law

m
ay

“con
tem

plate”
m
u
ltination

al
corpora-

tions,as
K
nox

(2008)
h
as
put

it,and
in

som
e
instances

even
“specify”

appropriate
con

du
ct,as

ILO
labor

con
vention

s,
for

exam
ple,clearly

do.B
ut

it
im

poses
the

correlative
duties

on
states,n

ot
on

com
pan

ies
directly.States

then
h
ave

to
ratify

the
relevant

in
stru

m
ent,

enact
it
w
ith

in
th
eir

in
dividu

al
jurisdiction

s,
and

enforce
it
as

a
m
atter

of
dom

estic
law

.States
face

con
siderable

collective
action

problem
s,h

ow
ever,bein

g
econ

om
ic
actors

th
em

selves,w
heth

er
in

pro-
m
otin

g
or

attracting
foreign

investm
ent,w

hich
goes

a
lon

g
w
ay

tow
ard

explain
ing

the
relative

w
eakness

of
public

in-
tern

ation
allaw

in
th
is
dom

ain.
T
hu

s,Larry
C
atá

B
acker

con
cludes,in

a
m
asterfulu

nderstatem
ent:“from

a
public

law
perspective,the

fram
ew

ork
for

th
e
regu

lation
of

m
ultin

ation
alenterprises

can
be

view
ed

m
ost

charitably
as

in
fl
u
x”

(2007,p.507).T
he

fact
that

public
law

(n
ation

al
an
d
intern

ation
al)

does
n
ot

generally
encom

pass
th
e
econ

om
ic
u
nity

of
the

m
u
ltin

ation
al
fi
rm

is
the

single
m
ostim

portantcon
textu

alfactor
shapin

g
its

pow
er,authority,and

relative
auton

om
y.T

w
enty-fi

rstcen
tury

corporate
globalization

is
bu

ilton
foun

dation
alprinciples

ofcorporate
law

th
atdate

back
to
the

19th
cen

tu
ry
w
hen

they
w
ere

inten
ded

to
facilitate

capitalform
ation

am
on

g
n
atu

ralperson
s:attribu

tin
g
legalperson

hood
to

corporation
s,in-

vestors’lim
ited

liability,an
d
perm

ittin
g
one

corporation
to

ow
n
another

w
hile

stillcon
stru

in
g
them

to
be

separate
legal

entities.
I
tu
rn

n
ext

to
th
e
m
atter

of
pow

er.

3.
Po

w
er

In
politicalscience,pow

er
is
n
ottreated

as
a
“th

in
g:”

itis
inh

erently
relation

al,typically
de
fi
n
ed

as
the

ability
ofA

to
get

B
to
do

som
eth

in
g
thatB

oth
erw

ise
w
ould

n
otdo

(D
ahl1956).T

his
can

occur
even

w
hen

A
does

n
otu

ndertake
specifi

c
action

s
to

achieve
thatoutcom

e
in
any

particu
lar

circum
stance.T

o
illu

strate
the

politicalpow
er
ofm

u
ltination

alenter-
prises,I

draw
on

a
typology

developed
by

D
oris

Fu
ch
s
(2007). 6

T
he

fi
rst

is
“instrum

entalpow
er,”

th
e
m
ost

tradition
al

form
ofw

hich
is
busin

ess
lobbying.T

he
secon

d
is
referred

to
as
“stru

cturalpow
er,”

w
h
ich

m
ay

in
clude

com
pan

ies’lo-
cation

alchoice
sets,the

ability
to
tran

sfer
risks

to
suppliers,and

generally
th
e
w
ays

in
w
hich

bu
siness

gets
th
in
gs
on

to
or

keeps
them

offthe
policy

agen
da.T

he
third

h
as
com

e
to
be

called
“discursive

pow
er,”

w
hich

refers
to
the

ability
by

busi-
n
ess

an
d
busin

ess
association

s
to

fram
e
and

de
fi
n
e
public

interestissues
in

th
eir

favor
–
thatis,to

shape
ideas

thatth
en

com
e
to
be

taken
for

gran
ted

asthe
w
ay

th
in
gs
shou

ld
be

don
e,even

for
n
on

-busin
ess

en
tities

like
govern

m
ents.Ibrie

fl
y

illu
strate

each
in

tu
rn
.

3.1.
In
stru

m
en
talp

ow
er

A
m
on

g
the

m
ost

com
m
on

ly
discu

ssed
form

s
of

busin
esses

deploying
instru

m
entalpow

er
are

politicalcam
paign

con
-

tribu
tion

s;th
e
asym

m
etry

in
know

ledge
and

privileged
access

to
decision

m
aking

that
business

m
ay

h
ave,particu

larly
w
here

stan
dards

are
set

by
private

bodies
or

“clu
bs”

of
state

representatives
(B
üth

e
&
M
attli

2011);an
d
lobbyin

g.In
short,in

stru
m
entalpow

er
involves

the
em

ploym
entofspecifi

c
resou

rces
to
ach

ieve
on

e’s
aim

s.Ifocus
h
ere

on
lobbyin

g
because

its
evolu

tion
closely

tracks
corporate

globalization
itself.

Lobbyin
g
is
u
ndou

btedly
as

old
as

politics
itself.Its

particu
lar

form
s
h
ave

varied
over

tim
e,for

exam
ple,as

pure
patron

age
politics

by
politicalbosses

w
as

reform
ed

ou
t
of

existen
ce,w

hile
today

large-scale
fu
ndraisin

g
n
eeds

of
poli-

ticians
cou

pled
w
ith

th
e
revolving

door
from

govern
m
ent

regu
lator

to
corporate

lobbyist
occu

py
center

stage.C
ertain

key
industries,led

by
fi
n
ancialinstitu

tion
s,w

ere
atthe

vangu
ard

in
advocating

the
decon

stru
ction

and
recon

fi
gu
ration

of
th
e
intern

ation
al
econ

om
ic
architectu

re
th
at
enabled

the
curren

t
w
ave

of
corporate

globalization
to

take
root

and
expan

d
sin

ce
th
e
1980s,the

phenom
en
on

w
idely

depicted
as
n
eoliberalism

(C
rou

ch
2011).H

ere
I
w
ant

to
draw

atten
-

tion
to
three

curren
tfeatu

resofbu
siness

lobbyin
g
th
atrelate

to
globalgovern

ance
issu

es.T
he

fi
rsttw

o
m
ay

be
pecu

liarly
prevalentin

the
U
S,butth

ey
m
ay

also
involve

foreign
corporation

s
listed

in
th
e
U
S
as
w
ellas

h
aving

other
intern

ation
al

spillover
effects.T

he
th
ird

is
a
direct

resu
lt
of

corporate
globalization

everyw
h
ere.

T
he

fi
rstfeatu

re
is
the

sheer
m
agn

itude
ofcorporate

lobbyin
g
in
the

U
S,both

directand
indirect(th

rough
bu

siness
association

s,
w
h
ich

m
ay

h
ave

foreign
corporation

s
as

m
em

bers,
and

th
rou

gh
political

action
com

m
ittees).

T
he

W
ashington

P
ostcites

data
from

th
e
C
en
ter

for
R
espon

sive
P
olitics

in
dicatin

g
th
atpublicly

reported
corporate

lobbyin
g

in
th
e
U
S
w
as
$3.24

billion
in

2013,m
ore

than
dou

ble
the

$1.57
billion

in
2000

(B
ecker

2014).Y
etthe

P
ostalso

reports
that

th
is
u
ndou

btedly
u
nderstates

th
e
totalbecau

se
“a

good
chu

nk”
of

lobbyin
g
activity

“h
as

gon
e
dark,w

h
ich

leaves

M
ultinationals

as
globalinstitution
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expen
ditu

res
invisible

to
the

public
or

to
regu

lators”
(B
ecker

2014).A
ccording

to
D
ru
tm

an
(2015),busin

ess
lobbyin

g
expen

ditu
res

are
m
ore

than
30

tim
es

the
totallobbyin

g
spendin

g
for

alllabor
u
nion

s
an
d
groups

represen
tin

g
public

in
terests

com
bined.

A
secon

d
feature

involves
asym

m
etries

in
w
h
ose

view
s
geth

eard
in

th
e
policy

process,and
w
ho

w
in
s
in

cou
rtw

hen
regu

lators
are

ch
allen

ged.T
w
o
politicalscien

tists
h
ave

addressed
the

fi
rstquestion

in
the

U
S
con

text,u
sing

a
data

setof
1,779

policy
issu

es
betw

een
1981

and
2002.T

hey
differentiate

am
on

g
fou

r
types

of
politicalcon

stitu
en
cies,one

bein
g

busin
ess

groups
th
at

typically
inclu

de
foreign

fi
rm

s
listed

or
operating

in
th
e
U
S.

T
heir

con
clu

sion
is

soberin
g:

“M
ultivariate

analysis
indicates

th
at

econ
om

ic
elites

and
organized

grou
ps

representin
g
bu

siness
interests

h
ave

substan
tialindepen

dentim
pacts

on
U
.S.govern

m
en
tpolicy,w

hile
average

citizen
s
an
d
m
ass-based

interestgrou
ps

h
ave

little
or

n
o
indepen

dent
in
fl
u
en
ce”

(G
illins

&
P
age

2014,p.564).T
hat

lon
g-standin

g
staple

of
A
m
erican

politics,the
“m

edian
voter,”

today
appears

to
h
ave

“on
ly
a
m
iniscule,

n
ear-zero,

statistically
n
on

-sign
ifi
cant

im
pact

u
pon

public
policy.”

B
y
allaccou

nts,the
cen

ter
is
n
ot

h
olding

in
m
any

E
uropean

cou
ntries

either. 7

M
oreover,it

seem
s
thatlitigation

m
ay

h
ave

becom
e
sim

ply
an

extension
of

lobbyin
g
–
an
d
ofcou

rse
law

fi
rm

s
are

in
volved

in
both

.Lose
in

C
on

gress
w
hen

legislation
is
w
ritten

,th
en

pressure
the

agen
cy

drafting
th
e
regulation

s,and
fi
n
ally,sue

the
regu

lator
for

issuing
regulation

s
that

are
depicted

as
bein

g
too

“intrusive,”
too

“costly,”
or

violate
som

e
con

stitu
tion

al
righ

t
that

th
e
sam

e
Suprem

e
C
ou

rt
h
as

attributed
to

corporations
as

legalperson
s.T

his,too,can
h
ave

sign
ifi
cant

intern
ational

con
sequ

en
ces.

For
exam

ple,
the

D
odd-Frank

W
all

Street
R
eform

an
d
C
on

su
m
er

P
rotection

A
ct
w
as

aim
ed

at
repairin

g
th
e
U
S
fi
n
an
cialsector.B

ut
it
inclu

ded
other

provision
s
as

w
ell.Its

Section
1504

requ
ires

U
S
corporation

s
in

the
oil,

gas,
and

m
in
erals

industry
to

report
th
eir

paym
ents

to
foreign

govern
m
ents

at
the

level
of

th
e
individual

project,
in

an
effort

to
stem

offi
cial

corruption
and

th
e
so-called

resource
curse.

T
he

A
m
erican

P
etroleu

m
Institu

te
(A
P
I),th

e
U
S
C
ham

ber
ofC

om
m
erce,and

others
brough

tsuitagain
stthe

Secu
rities

and
E
xchan

ge
C
om

m
ission

on
som

e
of

th
e
grou

nds
enu

m
erated

above.T
he

on
ly
A
P
I
m
em

ber
to

publicly
dissociate

itself
from

the
law

su
it
w
as

N
orw

ay’s
Statoil,stillpartially

state-ow
n
ed

(G
em

an
2013).

T
he

m
ostdirectchange

in
corporate

lobbying
th
atglobalization

h
as
brough

tabou
tis,ofcou

rse,to
expan

d
its

locu
s

to
the

intern
ation

allevel.B
ru
ssels

h
as
becom

e
a
m
ajor

m
agn

etfor
corporate

lobbyin
g,given

th
e
regu

latory
scope

ofth
e

E
U
.
Fuch

s
references

a
G
erm

an
stu

dy
that

foun
d:

“75%
of

all
association

s
represen

ted
in

B
ru
ssels

are
busin

ess
association

s
(to

w
hich

on
e
h
as

to
add

all
of

th
e
represen

tatives
of

individu
al
corporation

s…
),w

hile
u
nion

s
m
ake

u
p

less
th
an

5%
”
(2013,p.83).M

icrosoft
reportedly

spends
m
ore

m
on

ey
on

lobbyin
g
in

B
ru
ssels,the

E
U
’s
capital,th

an
any

E
uropean

com
pany

–
althou

gh
apparently

prim
arily

to
prom

ote
grievan

ces
again

st
its

com
petitor,

G
oogle,

on
anti-tru

stgrou
nds

rath
er
th
an

to
u
nderm

ine
specifi

c
public

interests
(H

akim
2015).G

eneva
h
as
also

becom
e
a
m
agn

et
thanks

to
th
e
presence

of
the

W
orld

T
rade

O
rganization

(W
T
O
)
an
d
the

W
orld

H
ealth

O
rgan

ization
(W

H
O
).
For

exam
ple,

pharm
aceutical

com
pan

ies
lobby

to
get

their
products

onto
the

W
H
O

M
odel

list
of

E
ssen

tial
M
edicines

because
they

are
then

adopted
as

“m
u
st
h
ave”

by
m
ore

than
130

cou
ntries.

A
m
on

g
the

bu
sinesses

at
th
e
egregiou

s
end

of
th
e
lobbyin

g
spectru

m
in

G
en
eva

in
the

past
few

years
h
ave

been
tobacco

com
pan

ies.
W
ith

sales
in

the
industrialized

w
orld

plu
m
m
eting,

the
m
ajor

tobacco
com

pan
ies

turn
ed

th
eir

attention
to

developing
cou

ntries.
W
H
O

led
a
successfu

l
effort

to
n
egotiate

a
Fram

ew
ork

C
on

vention
on

T
obacco

C
on

trol
(FC

T
C
),
its

fi
rst

treaty
ever,

in
order

to
create

a
level

playin
g
fi
eld

in
com

batting
w
h
at

th
e
FC

T
C
describes

as
“th

e
globalization

of
th
e
tobacco

epidem
ic”

(W
orld

H
ealth

O
rgan

ization
[W

H
O
]
2003).

O
pened

for
sign

atu
re

in
2003,

the
FC

T
C

h
as

n
ow

been
ratifi

ed
by

som
e
170

cou
ntries.

In
essence,

it
asks

sign
atories

to
develop

adequ
ate

dom
estic

regulatory
fram

ew
orks.

It
lays

ou
t
tw
o
types

of
recom

m
ended

m
easures

to
reduce

dem
an
d:

price
and

tax
m
easures,an

d
such

n
on

-price
m
easures

as
regu

lating
th
e
con

ten
toftobacco

products,packaging,an
d
labelin

g;tobacco
advertising

an
d
sponsorship

ofevents;an
d
aw

aren
ess

raisin
g
and

education
.N

o
specifi

c
con

tent
is
provided

for
any

of
these

recom
m
en
dation

s
so

as
to

provide
states

w
ith

fl
exibility

as
h
ow

to
bestim

plem
entthese

m
easu

res
given

their
par-

ticular
circu

m
stan

ces.Fu
rth

erm
ore,issues

of
liability

are
also

left
to

individualsign
atory

states
to

decide.
T
he

m
ajor

tobacco
com

panies
(B
ritish

A
m
erican

,
P
h
ilip

M
orris,

R
J
R
eyn

olds,
an
d
B
row

n
an
d
W
illiam

son
)

respon
ded

aggressively
to

this
effort,

an
d
its

very
com

prehensiveness
attracted

atten
tion

as
a
possible

sign
of

things
to

com
e
in

oth
er
con

troversialglobalpolicy
areas.T

han
ks

to
exhaustive

research
by

a
group

ofacadem
ic
public

h
ealth

specialists
w
ho

review
ed

thou
sands

ofpages
ofdocum

ents
and

con
ducted

n
um

erou
s
interview

s,a
public

record
exists

ofth
e
lobbying

strategies
the

com
pan

ies
u
sed

(W
eissh

aar
etal.2008).O

nly
a
briefsu

m
m
ary

of
fi
n
dings

is
possible

h
ere.

W
H
O
’s
righ

t
to

con
vene

a
treaty

n
egotiation

w
as

challen
ged.

C
laim

s
w
ere

m
ade

that
th
e
FC

T
C
w
ou

ld
con

fl
ict

w
ith

oth
er

intern
ation

altreaties.D
evelopin

g
cou

ntries
w
ere

w
arn

ed
that

the
treaty

w
ou

ld
u
nderm

in
e
n
ation

alsovereign
ty,

J.G
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good
govern

an
ce,and

prospects
for

econ
om

ic
developm

en
t.E

ven
som

e
ofthe

scien
tifi

c
eviden

ce
ofth

e
adverse

effects
of

tobacco
w
as

questioned
–
an
d
som

e
scien

tists
w
illingly

enlisted
for

this
purpose.Specifi

c
n
ation

aldelegations
w
ere

targeted
for

pressure
in

G
en
eva

an
d
n
ation

alcapitals.A
llian

ces
w
ere

sou
gh
t
w
ith

u
nrelated

business
association

s
that

m
ighth

ave
an

interestin
resisting

the
poten

tialcon
tagion

effects
ofth

is
instance

ofintern
ation

alregu
lation

.Joint
ven-

tures
w
ith

govern
m
ents

w
ere

proposed,w
eak

n
ation

alpolicies
w
ere

en
cou

raged,C
SR

initiatives
w
ere

prom
oted

as
an

altern
ative,and

freedom
of

expression
in

labeling
invoked.N

eedless
to

say,such
an

effort
required

sophisticated
pro-

fession
alcoordin

ation
.M

u
ltination

al
fi
rm

s
specializing

in
such

services
w
ere

enlisted.E
ssen

tially,th
ose

sam
e
services

w
ere

provided
by

public
relation

s
an
d
crisis

m
an
agem

ent
fi
rm

s
advocatin

g
clim

ate
change

den
ial

on
behalf

of
their

clien
ts.
T
he

tobacco
m
u
ltin

ation
als

at
fi
rst

h
ad

sou
gh
t
to

prevent
th
e
treaty

n
egotiations

from
taking

place
at
all,then

to
u
nderm

in
e
them

,and
failing

that,to
w
eaken

the
fi
n
alproduct.T

hey
did

n
ot

succeed
in

th
eir

fi
rst

aim
,and

m
ore

re-
search

is
n
eeded

to
determ

in
e
h
ow

“w
ell”

they
did

on
the

other
tw
o
dim

ension
s.A

t
the

en
d
of

the
day,there

n
ow

is
a
w
idely

ratifi
ed

treaty
that

leaves
im

plem
entation

m
easu

res
to

n
ation

al
discretion

.
B
ut

the
story

doesn
’t
en
d
w
ith

the
FC

T
C
.A

s
individu

alcou
ntries

began
to

act
on

its
provision

s
they

faced
law

suits
by

th
ose

sam
e
com

pan
ies

u
nder

bilateral
investm

en
t
treaties

(B
IT
s):

for
tradem

ark
infringem

ents
an
d
regulatory

takings
if
th
e
requ

ired
packaging

turn
ed

ou
t
to

be
particularly

gruesom
e,as

indeed
som

e
are,

or
if
plain

packaging
w
as

requ
ired.Several

suits
are

still
on

going
but

P
hilip

M
orris

lost
cases

again
st
A
u
stralia

(H
urst

2015)
and

U
ru
gu
ay

(M
ander

2016).
In

su
m
,lobbying

is
a
stan

dard
form

by
m
ean

s
ofw

hich
bu

siness
exercises

instru
m
entalpow

er.T
here

is
m
ore

ofitin
m
ajor

cen
ters

ofgovern
an
ce

w
ith

in
tern

ation
alin

fl
u
en
ce,be

itW
ashington

or
B
ru
ssels;ith

as
gon

e
global,as

in
th
e
case

ofth
e
FC

T
C
;and

ifbusiness
loses

atthe
legislative

level,legalaction
s
again

stregulators
(n
ation

al,region
al,an

d
global),

h
as

becom
e
a
rou

tine
extension

of
lobbyin

g.

3.2.
Stru

ctu
ralp

ow
er

Structuralpow
er
exists

bu
titis

easy
to
reify.Jam

es
C
arville,a

lon
g-tim

e
advisor

to
P
residentC

linton
,is

reported
to
h
ave

said
thatifth

ere
is
rein

carn
ation

“I
w
ou

ld
like

to
com

e
back

as
the

bon
d
m
arket.Y

ou
can

intim
idate

everybody”
(T
he

E
conom

ist1992).H
ow

ever,exceptin
specialcases,bon

d
m
arkets

h
aven

’tdon
e
m
uch

intim
idating

oflate.T
he

Institute
for

P
olicy

Stu
dies

in
W
ash

in
gton

,a
left-of-cen

ter
th
in
k
tank,appears

to
h
ave

com
e
u
p
w
ith

the
idea

of
m
easu

rin
g
th
e

relative
structu

ralpow
er

of
m
ultin

ation
als

an
d
states

by
com

parin
g
th
eir

ann
ualtu

rn
over

w
ith

states’gross
dom

estic
produ

ct,
con

cludin
g
that,

in
2000,51

of
th
e
w
orld

’s
100

biggest
econ

om
ies

w
ere

en
terprises

(A
n
derson

&
C
avanagh

2000).E
con

om
ists

and
oth

ers
h
ave

pointed
ou

tever
sin

ce
th
atthis

is
an

apples
an
d
oran

ges
com

parison
th
atoverstates

the
econ

om
ic
“size”

of
m
ultin

ation
als

vis-à-vis
states

by
perh

aps
as

m
u
ch

as
four-fold.T

he
reason

is
sim

ply
th
at
gross

dom
estic

productm
easu

resvalu
e
added,w

hereas
ann

ualturn
over

m
easures

fi
n
alsalesw

ithou
tsu

btractin
g
th
e
interm

e-
diate

costs
thatw

en
tinto

producing
the

u
ltim

ate
good

or
service.M

easuring
the

latter
is
n
oteasy,bu

ta
U
nited

N
ations

C
on

ference
on

T
rade

and
D
evelopm

ent(U
N
C
T
A
D
)
stu

dy
estim

ated
th
atcon

ducting
rou

gh
ly
com

parable
calcu

lations
left

on
ly

tw
o
m
u
ltination

als
on

th
e
list

of
the

top
50

“econ
om

ies”
(U

N
C
T
A
D
,
2002)

–
an
d
questioned

h
ow

m
uch

substan
tive

sen
se

su
ch

a
com

parison
m
akes

in
th
e
fi
rst

place.H
ow

ever,this
h
as
n
ot

deterred
the

con
tin

ued
u
se
of

th
is

com
parison

to
“dem

on
strate”

h
ow

m
uch

m
ore

pow
erfulm

ultin
ation

al
fi
rm

s
are

than
m
any

of
the

w
ord

’s
states.

In
generalterm

s,structu
ralpow

er
refers

to
the

ability
of

“bu
siness”

or
a
specifi

c
busin

ess
en
tity

to
affect

ou
tcom

es
in

its
favor

w
ith

ou
t
h
aving

to
exercise

instru
m
ental

pow
er

to
ach

ieve
it
(Fuchs

2007,
2013).

M
u
ltination

als
en
joy

a
n
um

ber
of

intrin
sic

sou
rces

of
structu

ralpow
er.A

bove
all,states

are
territorially

fi
xed

en
tities

com
peting

for
invest-

m
en
ts
w
hile

m
ultin

ation
als

typically
h
ave

location
al
option

s,
in

som
e
m
easure

even
in

th
e
extractive

sectors.
A
s
an

U
N
C
T
A
D
report

puts
it:

“For
m
an
y
G
V
C
[global

value
chain]

segm
ents,

tasks
and

activities,
there

are
relatively

few
“m

ake
or

break”
locationaldeterm

in
an
ts
th
atactas

precon
dition

s
for

cou
ntries’access

to
G
V
C
s”
(2013,p.144).In

ad-
dition

,the
ju
ridifi

cation
of

private
intern

ation
alcom

m
ercialrelation

s
h
as

expan
ded

im
m
ensely

th
rou

gh
the

so-called
n
ew

lex
m
ercatoria

or
m
erchant

law
,w

hich
h
as

th
e
effect

of
“delocalizing”

n
ot

on
ly
com

m
ercialtran

saction
s
bu

t
also

related
law

m
aking

and
enforceable

dispu
te
settlem

ent
(C

utler
2003;Sassen

2006;C
allies

&
Z
um

bansen
2010;R

uggie
&
Sherm

an
2015;

R
obé

2016).
P
articular

ou
tcom

es,
of

cou
rse,are

determ
ined

by
a
h
ost

of
addition

al
factors.

In
th
e

follow
ing,I

provide
severalillu

strative
form

s
ofm

u
ltination

als’structu
ralpow

er
in

relation
to

state-based
govern

an
ce.

T
he

fi
rst

con
cern

s
the

righ
t
of

foreign
investors

to
sue

govern
m
ents

u
nder

bindin
g
intern

ation
al
arbitration

,
in-

clu
ded

in
B
IT
s
and

investm
en
t
ch
apters

of
free

trade
agreem

en
ts.T

h
is
is
a
righ

t
n
ot

granted
to

states.A
rbitrators

are

M
ultinationals
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requ
ired

to
apply

“the
law

applicable,”
w
h
ich

is
the

in
vestm

en
t
agreem

ent,and
n
ot

con
cern

them
selves

w
ith

broader
public

interestcon
cern

s.U
nlike

in
the

W
T
O
,n
o
appellate

procedure
exists

to
challenge

ru
lings.T

he
aw

ards
for

violat-
in
g
an

agreem
ent

and
losin

g
th
e
case

can
be

steep,an
d
th
ey

are
legally

enforceable. 8
T
he

largest
aw

ard
in

the
h
istory

of
the

Intern
ation

alC
en
ter

for
th
e
Settlem

entofInvestm
en
tD

ispu
tes,the

m
ostw

idely
u
sed

ven
ue,is

$2.3
billion

h
an
ded

dow
n
in
2012

in
a
case

brou
gh
tby

O
ccidentalP

etroleu
m

C
orp.againstE

cu
ador

(C
hen

&
B
en
to
2012).A

stan
dard

view
is
th
atstates

w
in
atleastas

m
any

cases
as
m
ultin

ation
als,w

hich
cou

ld
su
ggestth

atn
o
stru

cturalpow
er
is
in
play

(Franck
2009).B

ut
as

M
ann

(2015)
n
otes,investors

w
in

over
70

percent
of

ju
risdiction

aldeterm
in
ations

–
w
h
ether

th
e
treaty

precon
dition

s
for

arbitration
h
ave

been
m
et,w

hich
cou

ld
be

interpreted
as

a
low

bar
to

entry
for

investors.M
oreover,

on
ce

ju
risdiction

aldecision
s
again

stthem
are

subtracted,investors
go

on
to
w
in
som

e
60

percen
tofcases

on
the

m
erits:

T
he

com
bination

of
low

bars
to

entry
an
d
h
igh

w
in

rates…
is
perfect

for
m
otivating

investors,cou
nselan

d
th
ird-

party
fun

ders
to

initiate
cases.Im

portan
tly,it

also
increases

th
e
effectiveness

of
th
reats

by
investors

again
st
states

in
respon

se
to

poten
tial

m
easures

states
m
ay

be
con

sidering
adopting—

th
e
regu

latory
chill

im
pact

of
th
e
inves-

tor-state
arbitration

system
.

In
an
y
even

t,M
an
n
con

clu
des,“states

n
ever

w
in
;they

on
ly
do

n
ot

lose,”
in

w
hich

case
at
best

they
m
ay

receive
an

aw
ard

of
som

e
of

their
legalcosts.It

is
w
orth

n
oting

that
C
hina,w

hose
ou

tw
ard

foreign
investm

en
t
is
on

th
e
verge

of
exceeding

inw
ard

fl
ow

s,h
as
broadened

th
e
scope

ofissues
ith

as
agreed

to
subjectto

intern
ation

alarbitration
in
its

m
ost

recen
t
B
IT
s
(Z
h
an
g
2016).

A
secon

d
illustration

con
cern

s
tran

sfer
pricing

th
rou

gh
related-party

trade
(R
u
gm

an
&

E
den

1985;
G
rubert

&
M
utti

1991).
T
his

m
ay

enable
fi
rm

s
to

adm
in
ister

or
n
egotiate

prices
that

differ
from

m
arket

prices.
Fin

e-slicing
produ

ction
by

m
u
ltination

als
and

th
e
resultin

g
increase

in
interm

ediate
goods

trade
increases

th
e
opportu

nities
for

cross-border
tran

sfer
pricing

and
also

m
akes

it
m
ore

diffi
cult

to
com

bat.
T
h
e
resu

lt
can

be
“leaking”

of
fi
scal

revenu
es

from
som

e
of

the
coun

tries
involved

(C
hristian

A
id

2009;
U
N
C
T
A
D

2013,
p.

156).
O
ffi
cial

statistics
are

of
on

ly
lim

ited
u
se;

m
ost

cou
ntries

collect
few

,
som

e
n
on

e.
B
ut

h
ere

are
tw
o
th
in
gs

w
e
do

know
.
First,

h
ow

closely
tran

sfer
pricing

tracks
arm

s-length
m
arket

prices
varies

depen
ding

on
w
h
ether

com
parable

m
arket

prices
exist.

W
here

they
don

’t
–
for

exam
ple,

w
h
ere

som
e
form

of
intellectual

property
is

involved,
or

w
here

the
service

com
pon

en
t
in

tran
saction

s
is
h
igh

–
m
ultin

ation
als

h
ave

con
siderable

pricing
discretion

(U
N
C
T
A
D

2013).
Secon

d,
stu

dies
across

differen
t
industries

u
sing

U
S
govern

m
en
t
data

show
that

intra-fi
rm

prices
deviate

sign
ifi
can

tly
from

arm
s-length

prices
if
m
ajor

tax
and

tariff
con

sideration
s
are

in
play.T

ransfer
prices

tend
to

be
h
igh

er
for

goods
sen

t
to

cou
ntries

w
ith

low
corporate

tax
rates

and
h
igh

tariff
rates

(Lanz
&

M
irou

dot
2011).

U
nless

and
u
ntil

tax
and

tariff
rates

are
h
arm

on
ized,

this
rem

ain
s
a
sou

rce
of

structu
ral

pow
er

for
m
ultin

ation
als.

T
hird,m

ultin
ationals’stru

cturalpow
er

is
greatly

augm
en
ted

by
the

existen
ce

of
tax

h
avens.T

hese
h
ave

increased
rapidly

in
n
um

ber
an
d
m
agnitu

de
sin

ce
the

1970s.T
heir

n
um

ber
n
ow

m
ay

exceed
50

(P
alan

et
al.2010).A

ccording
to

P
residentO

bam
a’s

C
hairm

an
ofth

e
C
ou

ncilofE
con

om
ic
A
dvisers,A

m
erican-con

trolled
corporate

pro
fi
ts
retain

ed
in
th
e
C
aym

an
Islan

ds
alon

e
am

oun
tto

1,430
percen

tofthe
islan

d
’s
gross

dom
estic

product(C
oh

en
2014).T

ax
h
aven

s
are

n
ot

sim
ply

a
place

to
park

pro
fi
ts,

h
ow

ever.
T
hey

are
also

a
vehicle

for
com

panies
to

book
investm

ents
to

third
cou

ntries,
m
akin

g
the

tax
h
aven

th
e
investors’

“h
om

e
cou

ntry,”
and

the
pro

fi
ts
from

the
investm

en
ts
can

then
be

retu
rn
ed

to
the

low
/n
o
tax

h
aven,con

tinu
in
g
the

cycle.T
hat

is
w
hy,for

exam
ple,m

u
ch

of
th
e
m
on

ey
that

fl
ow

s
into

the
B
ritish

V
irgin

Islands
as
foreign

investm
ents

fl
ow

s
ou

tagain
to
th
ird

cou
ntries

(U
N
C
T
A
D
2015,p.188).A

n
om

inal
presence

in
tax

h
avens

for
th
e
purposes

of
tax

avoidan
ce

is
n
ot

lim
ited

to
any

particular
sector.

For
exam

ple,in
the

extractive
and

infrastructu
re

industries
a
shell

com
pany

registered
in

a
tax

h
aven

m
ay

sell
or

lease
capital

equ
ipm

ent
to

an
affi

liate
belon

ging
to

th
e
sam

e
corporate

grou
p
an
d
operating

in
a
third

cou
ntry,

offering
tran

sfer
pricing

opportun
ities.O

r
instead

of
th
e
paren

t
com

pan
y
repatriatin

g
its

overseas
pro

fi
ts,its

shellcom
pan

y
affi

liate
in

th
e
tax

h
aven

can
issue

loans
to

the
parentcom

pan
y,w

hich
then

perm
its

th
e
paren

tcom
pany

to
deductthe

interestpaym
ents

from
its

h
om

e
cou

ntry
tax

obligation
s.T

he
O
E
C
D
an
d
G
20

refer
to

such
practices

as
“ base

erosion
and

pro
fi
tshiftin

g,”
and

h
ave

been
developin

g
gu
idelin

es
to

redu
ce

it
(O

E
C
D

2015),
w
hile

the
E
uropean

C
om

m
ission

h
as

foun
d
th
at

Ireland
’s
tax

breaks
for

A
pple

con
stitu

te
illegalstate

aid
an
d
h
as

dem
anded

th
at
Ireland

claw
back

13
billion

euros
in

taxes
plu

s
interest

from
A
pple

(K
anter

&
Scott

2016).
T
hat

case
is
u
nder

appeal.
B
ut

the
ability

of
m
ultin

ation
als

to
augm

en
t
th
eir

stru
cturalpow

er
th
rou

gh
tax

h
avens

is
u
nlikely

to
disappear

an
ytim

e
soon

.
A
fourth

sou
rce

of
stru

cturalpow
er

stem
s
from

h
ow

little
is
kn

ow
n
abou

t
trade

fl
ow

s
at
the

fi
rm

level,an
d
w
hat

im
pactth

is
m
ay

h
ave

on
offi

cialtrade
policy.Sin

ce
th
e
very

fi
rstG

en
eralA

greem
en
ton

T
ariffs

and
T
rade

rou
nd

a
h
alf
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cen
tu
ry
ago,th

e
prevailing

trade
discou

rse
h
as
been

about“free
trade.”

O
fcou

rse
trade

isfar
freer

today
in
th
e
sen

se
that

tariffbarriers
are

low
er,m

arkets
are

m
ore

open,and
m
ore

goods
an
d
services

are
exchanged

than
ever

before.B
utatth

e
sam

e
tim

e,a
rapidly

shrin
king

portion
of

trade
takes

place
intern

ation
ally

as
tradition

ally
u
nderstood:am

on
g
n
ation

s,
atarm

s-len
gth

,and
atprices

determ
in
ed

by
dem

and
and

supply
in
the

m
arketplace.W

hatw
e
call“intern

ational”
trade

today,as
w
e
saw

earlier,is
increasingly

“intern
al”

trade
w
ith

in
m
u
ltination

als
an
d
w
ith

parties
related

to
th
em

con
trac-

tually.B
utn

o
public

institu
tion

an
yw

here
h
as
th
e
m
an
date

or
capacity

to
collect

system
atic

an
d
u
niversaldata

on
su
ch

trade.T
hatth

is
raises

potentially
seriou

s
qu

estion
s
abou

tth
e
effi

cacy
oftrade

policy
did

n
otescape

then
W
T
O
D
irector

G
en
eralP

ascalLam
y
in

a
plea

to
corporate

leaders:

It
n
o
lon

ger
suffi

ces
th
at

you
trade

w
hile

relying
on

govern
m
ents

to
craft

th
e
regu

latory
fram

ew
ork

for
you

in
the

W
T
O

th
rou

gh
w
hich

you
r
trade

relation
s
take

place.
Y
ou

m
u
st
provide

the
“eviden

ce,”
through

you
r
trade

experien
ce,

of
w
hat

is
actu

ally
h
appening

on
the

groun
d,

and
m
u
st

guide
u
s
in

h
ow

to
m
ake

things
better.

(Lam
y
2011;

also
see

M
aurer

&
D
egain

2010)

A
stron

g
case

can
be

m
ade

th
at
th
e
W
T
O
itself,n

ot
know

in
g
“w

hat
is
actu

ally
h
appening

on
the

grou
nd

”
w
hen

it
com

es
to

fi
rm

-leveltrade
activities,con

stitu
tes

a
sign

ifi
can

t
sou

rce
of

m
ultin

ation
als’stru

cturalpow
er.

3.3.
D
iscu

rsive
p
ow

er
D
iscu

rsive
pow

er
is
the

ability
to

in
fl
u
en
ce

ou
tcom

es
through

prom
otin

g
ideas,setting

socialn
orm

s
and

expectation
s,

and
even

sh
apin

g
identities.Its

exercise
involves

persu
asion

and
em

u
lation

,n
ot

coercion
.
“E
m
pirical

analyses
of

the
discu

rsive
pow

er
of

global
com

pan
ies

are
diffi

cu
lt,

due
to

th
e
subtle

n
atu

re
of

this
pow

er…
”
w
rites

Fu
ch
s,
a
leading

expon
en
t
of

the
subject

(2013,p.86).H
er

referen
ces

range
from

com
pan

ies
con

du
ctin

g
focu

s
groups

and
spon

sorin
g

T
V
advertisem

ents
to

prom
otin

g
the

idea
offree

m
arkets

and
lim

ited
govern

m
ent.For

the
purposes

ofth
e
presentdis-

cussion
,I

offer
three

broader
observations.

T
he

fi
rstis

thatcorporate
globalization

h
as
ben

e
fi
ted

from
a
m
assive

shiftin
discu

rsive
pow

er
thatfavored

bu
siness

even
if
it
w
as

n
ot

alw
ays

directly
driven

by
bu

siness
itself.T

his
is
the

story
th
e
n
eoliberalism

n
arrative

tells
(C

rouch
2011).

It
in
volved

displacin
g
prevailin

g
ideas,

n
orm

s,and
identities.Ideas,for

exam
ple,in

th
e
intellectu

al
assault

on
K
eyn

esianism
;n
orm

s
in
prom

oting
th
e
shareholder

prim
acy

n
orm

;and
identities

in
T
hatch

er’s
dism

issalofthe
“n
an
ny

state”
togeth

er
w
ith

R
eagan

’s
pow

erfu
lrefram

ing
in

h
is
fi
rstinaugu

raladdress:“G
overn

m
entis

n
otthe

solu
tion

to
our

problem
;govern

m
ent

is
th
e
problem

(R
eagan

1981).”
T
his

shift
h
ad

th
e
result

of
n
orm

atively
privileging

th
e
m
arket

and
m
arket

actors,accom
panied

by
deregu

lation
,privatization

,and
ou

tsourcin
g.T

he
su
bsequ

en
t
“third

w
ay”

efforts
by

C
linton

,the
“N

ew
D
em

ocrat,”
an
d
B
lair,

leader
of

“N
ew

Labour,”
struggled

m
igh

tily
to

reposition
their

political
parties

an
d
policies

in
align

m
en
tw

ith
th
is
sh
ift.B

y
th
en
,globalization

had
attain

ed
a
n
ear

tran
scen

den
tstatu

s.“C
han

ge
is
upon

u
s.W

e
can

do
n
othing

about
that,”

P
residen

tC
lin

ton
con

ceded
in

a
speech.“[A

]
n
ew

globalecon
om

y
ofcon

-
stan

t
inn

ovation
an
d
in
stan

t
com

m
u
nication

is
cutting

throu
gh

our
w
orld

like
a
n
ew

river,providin
g
both

pow
er

an
d

disr u
ption

to
th
e
people

an
d
n
ation

s
w
h
o
live

alon
g
its

cou
rse”

(C
linton

2016,as
qu

oted
in

Fran
k
2016,p.85).B

oth
B
lair

and
C
lin

ton
becam

e
arden

t
prom

oters
of

C
SR

in
itiatives

so
as

to
“put

a
hu

m
an

face
on

the
globalecon

om
y,”

in
P
residen

t
C
linton

’s
w
ords

(C
linton

1999).C
orporate

globalization
ben

e
fi
ted

from
this

shift,an
d
in

tu
rn

reinforced
it.

M
y
secon

d
observation

is
th
atcertain

ideation
alelem

ents
ofthis

broader
sh
iftcan

be
closely

related
to

th
e
pow

er
of

busin
ess.For

instan
ce,T

eles’book,T
he

R
ise

ofthe
C
onservative

LegalM
ovem

ent,takes
u
s
som

e
w
ay

tow
ard

u
nderstan

d-
in
g
the

origins
of

key
ideas

con
cern

in
g
regu

lation
in

the
U
S.It

is
a
detailed

sch
olarly

analysis
of

deliberate
intellectu

al
in
stitution

bu
ilding,beginn

in
g
w
ith

the
n
ew

fi
eld

ofLaw
an
d
E
con

om
ics.T

his
sou

gh
tn

othing
less,according

to
T
eles,

than
“to

u
nderm

in
e
the

intellectual
foun

dation
s
on

w
hich

[legal
liberal]

argu
m
en
ts,

an
d
its

claim
to

represent
th
e

public
interest,

w
ere

based
”
(2008,

p,
90).

O
ver

tim
e,
th
e
effort

fun
dam

entally
altered

dom
in
an
t
con

ception
s
abou

t
w
hen

regu
lation

w
as

called
for,

h
ow

regu
lations

w
ere

to
be

design
ed,

an
d
h
ow

regu
latory

agencies
w
ere

expected
to

calculate
the

costs
and

bene
fi
ts
of

proposed
action

s.T
he

creation
of

that
m
ovem

ent
w
as

follow
ed

by
the

fou
ndin

g
of

the
Federalist

Society,n
ow

the
m
ost

im
portan

t
organization

of
con

servative
legalprofession

als
in

th
e
U
S,of

w
hich

a
sign

ifi
cantn

um
ber

h
ave

fou
nd

th
eir

w
ay

into
the

u
pper

reaches
ofU

S
courts.M

oreover,con
servative

th
in
k
tan

ks
w
ere

establish
ed,inclu

ding
the

A
m
erican

E
nterprise

Institu
te,the

H
eritage

Foun
dation

,
an
d
the

libertarian
C
ato

Institu
te

and
C
om

petitive
E
nterprise

Institu
te.T

heir
active

research
agen

da
prom

otes
lim

ited
govern

m
en
t,
low

er
taxes,few

er
regu

lation
s,
and

it
seeks

to
cast

dou
bt

on
global

challen
ges,

such
as

clim
ate

ch
an
ge,

w
hich

m
igh

t
requ

ire
policies

at

M
ultinationals

as
globalinstitution
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variance
w
ith

their
preferences.B

eyon
d
th
e
think

tanks
lie

such
en
tities

as
the

A
m
erican

Legislative
E
xch

an
ge

C
ou

ncil,
w
hich

am
on

g
oth

er
things

drafts
m
odellegislation

for
individu

alstate
legislatures

to
u
nderm

ine
an
d
reverse

progressive
law

s
on

th
e
books.Initially,th

is
investm

entin
generating

n
ew

con
ten

tfor
corporate

discu
rsive

pow
er
an
d
drivin

g
itinto

the
policy

an
d
ju
dicialprocess

w
as

th
e
brain

ch
ild

of
con

servative
an
d
libertarian

ow
ners

of
large

and
typically

fam
ily-

ow
n
ed

com
pan

ies,bu
titsoon

began
to

enjoy
broader

corporate
fi
n
an
cialsu

pport(M
ayer

2016).Som
e
ofth

is
thinkin

g
in
evitably

spilled
over

into
th
e
intern

ation
alrealm

.
M
y
third

observation
is
of

a
“dog-not-barking”

kin
d.

R
aym

on
d
V
ern

on
,a

pion
eer

in
the

stu
dy

of
m
u
ltination

al
enterprises

goin
g
back

to
th
e
1970s,publish

ed
a
book

in
1998

entitled
In

the
H
urricane’s

E
ye:T

he
T
roubled

P
rospects

ofM
ultinationalE

nterprises.H
is
decision

to
w
rite

the
book,h

e
states

in
the

preface:

…
grew

ou
t
ofa

sen
se
th
at
the

w
orld

w
as

slippin
g
into

a
period

in
w
hich

the
inescapable

clash
es
betw

een
m
ultin

a-
tion

alenterprises
and

n
ation

-states
m
igh

tbe
grow

in
g
in

frequ
en
cy

and
intensity,evokin

g
respon

ses
from

both
th
e

public
an
d
the

private
sectors

that
w
ould

substantial[ly]
im

pair
their

perform
ance.(V

ern
on

1998,pp.vii-viii)

Y
et
today,the

m
u
ltination

alen
terprise

is
th
e
stan

dard
m
ode

oforganizing
econ

om
ic
activities

across
cou

ntries.O
f

cou
rse

there
exist

differen
t
n
ation

alvarian
ts
of

m
u
ltination

al
fi
rm

s,as
w
ellas

different
types

of
ow

nersh
ip

and
gover-

n
an
ce

stru
ctures.

B
ut

the
con

vergence
arou

nd
th
e
m
ultin

ational
corporate

form
is
u
niversal.

P
erh

aps
n
ow

here
is
it

m
ore

rem
arkable

than
in

the
case

of
C
hina.A

s
W
ilks

puts
it:

M
ultin

ation
al

corporation
s
are

n
ow

w
elcom

e
in

C
hina

and
C
hinese

corporation
s
h
ave

becom
e
th
e
dom

in
an
t

dom
estic

econ
om

ic
organization

an
d
h
ave

established
pow

er
in

global
m
arkets…

Indeed
a
revolu

tion
ary

chan
ge,

bu
t
n
ot

qu
ite

th
e
on

e
that

M
arxist-Len

in
ist-M

aoist
theory

anticipated.(2013,p.58)

N
or

h
ave

th
e
“inescapable

clashes”
betw

een
m
u
ltination

als
an
d
n
ation

states
th
atV

ern
on

foresaw
occu

rred.A
m
on

g
policym

akers,
th
e
m
ultin

ation
al

h
as

been
n
orm

alized.
T
his

m
ay

sim
ply

re
fl
ect

their
greater

effi
ciency

in
providing

access
to

investm
en
ts
and

m
arkets,th

ereby
creatin

g
econ

om
ic
opportu

nities
an
d
stim

u
latin

g
grow

th.
T
he

econ
om

ic
tran

sform
ation

in
em

ergin
g
m
arket

cou
ntries

an
d
m
any

developin
g
cou

ntries
lends

stron
g
support

to
that

view
.B

ut
thatthe

con
vergence

h
as
occu

rred
so

rapidly
and

so
th
orough

ly
su
ggests

th
at
m
im

etic
and

n
orm

ative
factors

h
ave

also
been

in
play.“M

im
etic

pressures
take

the
form

ofcopyin
g
or

con
tagion

,ofborrow
in
g
m
odels

thatappear
effective

and
offer

con
venien

tsolu
tion

s”
(W

ilks
2013,p.58).T

he
n
orm

ative
dim

ension
com

es
into

play
w
hen

such
con

sequ
en
tialist

con
sideration

s
are

supplem
en
ted

or
even

yield
to
th
e
logic

ofappropriaten
ess

–
thatthis,n

otthat,is
the

appropriate
and

expected
form

of
con

duct.
W
hatever

com
bination

of
factors

best
explains

th
e
ou

tcom
e,it

endow
s
th
e
m
u
ltination

al
w
ith

a
reservoir

of
discursive

pow
er

that
it
can

draw
u
pon

in
pursuing

its
interests.

In
sum

,the
institu

tion
of

th
e
m
u
ltination

alh
as
con

siderable
tran

snation
alin

stru
m
ental,stru

ctural,and
discu

rsive
pow

er
–
an
d
of

cou
rse

the
th
ree

are
dyn

am
ically

related.
C
on

trary
to

early
theorizations

of
these

developm
en
ts,

h
ow

ever,this
does

n
ot

n
ecessarily

com
e
at
th
e
expen

se
of

the
territorialstate

as
a
politicalinstitu

tion
(Strange

1996);
the

tw
o
are

too
closely

in
terw

oven
to

support
th
at

argu
m
en
t.
E
xam

inin
g
m
ultin

ation
als’

source
and

exercise
of

authority
sh
eds

fu
rther

ligh
t
on

th
is
relation

sh
ip.

4.
A
u
th
o
rity

T
he

bou
ndary

betw
een

pow
er
and

au
th
ority

is
blu

rry.T
he

key
differen

ce
betw

een
them

lies
in
th
e
volu

ntary
su
spen

sion
ofindividualju

dgm
entbased

on
a
w
idely

accepted
and

institu
tion

alized
beliefthatthe

auth
oritative

entity
is
entitled

or
h
as

the
righ

t
to

prescribe.
W
eber’s

(1978)
classic

categorization
of

the
sou

rces
of

au
th
ority

differentiated
betw

een
charism

atic,tradition
al,and

legalsou
rces.H

e
h
ad

the
lon

g-term
evolu

tion
ofdom

estic
w
estern

society
in

m
in
d.Leav-

in
g
charism

a
aside,itseem

s
clear

that
m
ultin

ation
alenterprises

today
draw

u
pon

an
d
em

body
a
com

bin
ation

oftradi-
tionaland

legalauth
ority.T

he
“tradition

al”
sou

rces
of

m
ultin

ationals’authority
are

th
e
prin

ciples
of

private
property

rights
an
d
freedom

of
con

tract
–
sacrosan

ct
and

codifi
ed

in
th
e
liberalsocieties

in
w
hich

th
ey

fi
rst

em
erged

as
con

sti-
tution

al
prerogatives

of
auton

om
ou

s
n
atural

person
s.
T
oday

they
form

the
foun

dation
al
au
th
oritative

basis
for

th
e

agglom
eration

of
w
orldw

ide
m
ultin

ation
al

en
terprises

(R
obé

2009).
C
ru
cially,

even
states

th
at

lack
political

liberal
in
stitution

s
dom

estically,
such

as
C
hina,

adh
ere

to
th
is
tran

sn
ation

al
au
th
ority

stru
cture

so
as

to
be

in
a
position

to
participate

in
and

bene
fi
t
from

the
globalecon

om
ic
system

.C
ore

elem
ents

of
th
is
tradition

al
source

of
authority

are

J.G
.Ruggie
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enshrin
ed

in,elaborated
by,and

en
forced

th
rou

gh
public

an
d
private

law
,inclu

ding
obligation

s
u
nder

th
e
W
T
O
and

in
tern

ation
alinvestm

en
t
agreem

ents.
Let

m
e
n
ot

be
m
isu

nderstood.T
he

h
ost

state
is
th
e
public

auth
ority

in
an
y
particu

lar
cou

ntry.It
h
as

the
righ

t
to

determ
in
e
certain

param
eters

of
th
e
operation

s
of

a
m
ultin

ation
al’s

local
subsidiaries,

affi
liates,

an
d
con

tractual
parties.

C
om

plian
ce

w
ith

applicable
law

s
is
a
form

al
requ

irem
ent,

althou
gh

it
is
n
ot

alw
ays

rigorou
sly

enforced
or

elem
en
ts
m
ay

be
w
aived

altogether,
as

in
export

processing
zon

es.
T
he

state
can

requ
ire

th
e
m
ultin

ational
to

take
on

local
joint

venture
partn

ers.It
can

require
perm

its
the

com
pany

n
eeds

in
order

to
operate.It

n
egotiates

the
taxes

and
royalties

th
e
com

pan
y
m
u
st

pay.
It
can

refu
se

access
to

particu
lar

sites.
C
om

petition
auth

orities
can

regulate
m
ergers

and
acqu

isition
s.
A
n
u
m
ber

of
states

h
ave

gone
so

far
as

to
dem

and
that

m
ultin

ation
als

share
encryption

keys
of

their
com

m
un

ication
system

s
w
ith

local
auth

orities,
or

u
se

Intern
et

servers
located

in
th
e
h
ost

coun
try.

B
ut

th
is
isn

’t
th
e
w
h
ole

story
of

th
e
relation

sh
ip

betw
een

the
public

au
th
ority

of
th
e
state

and
th
e
private

au
th
ority

of
the

m
ultin

ation
al.

T
o
take

a
specifi

c
exam

ple,
D
isney

h
ad

to
share

th
e
keys

to
th
e
M
agic

K
in
gdom

to
seal

its
dealw

ith
the

C
hinese

govern
m
entfor

the
n
ew

$5.5
billion

ShanghaiD
isney

R
esort.A

ccordin
g
to
a
N
ew

Y
ork

T
im

esreport(Q
in
2016),D

isney
h
ad

to
dialback

on
severaldem

an
ds,inclu

ding
a
T
V
chann

elit
w
as

eager
to

h
ave

for
cross-brandin

g
purposes,an

d
it

h
ad

to
give

th
e
govern

m
ent

a
m
ajority

stake
in

th
e
resort,

as
w
ell

as
a
m
inority

share
in

the
D
isn

ey
m
an
agem

ent
com

pan
y
that

run
s
the

property.
D
isn

ey’s
C
E
O

R
obert

A
.
Iger

n
otably

describes
th
e
arran

gem
en
t
as

“authen
tically

D
isney

an
d
distinctly

C
hinese.”

For
good

m
easu

re,
w
hen

D
isney’s

blockbu
ster

m
u
sical

“T
he

Lion
K
in
g”

open
ed

at
the

resort,it
inclu

ded
a
n
ew

character,th
e
M
on

key
K
in
g.T

his
is
a
fi
gu
re

of
C
hinese

legend
recently

popularized
in

a
H
on

g
K
on

g
fan

tasy
fi
lm

,
bu

t
based

on
a
classic

16th
cen

tury
n
ovel

by
W
u
C
heng’en

en
titled

Journey
to

the
W
est.

T
he

C
hinese

govern
m
ent,in

tu
rn
,com

m
itted

to
providin

g
D
isney

specialprotection
from

intellectu
alproperty

piracy,
w
hich

rem
ain

s
com

m
on

in
C
hina.

T
hese

exam
ples

illustrate
th
e
obviou

s
point

th
at

states
possess

authority
in

their
dealin

gs
w
ith

m
ultin

ation
als.

Specifi
c
ou

tcom
es

w
ill

vary
depen

ding
on

th
e
balance

of
in
terests

and
pow

er;
n
ot

every
cou

ntry
is

C
hina,

and
n
ot

every
com

pan
y
D
isney.

B
ut

th
ey

also
illustrate

a
fun

dam
en
tal

institu
tion

al
fact:

a
dyn

am
ic

interplay
betw

een
tw
o
different

cen
ters

of
pow

er,
each

w
ith

its
ow

n
basis

of
au
th
ority.

O
ne

is
tran

sn
ational

and
rests

on
private

prop-
erty

righ
ts,

an
d
th
e
oth

er
is
territorial

an
d
rests

on
sovereign

ty.
T
he

pow
er

of
each

in
som

e
m
easu

re
is
con

strained
by

th
e
au
th
ority

of
the

oth
er.

N
eith

er
supplan

ts
the

other.
T
hey

co-exist:
“auth

en
tically

D
isney

an
d
distinctly

C
hinese.”
T
o
elaborate

on
th
e
scope

and
scale

of
m
ultin

ation
als’

auth
ority,

I
address

tw
o
further

question
s:
over

w
hat

or
w
hom

do
they

h
ave

auth
ority?

A
n
d
in

th
e
n
ext

section
I
ask:in

w
hose

n
am

e
or

on
w
hose

behalf
do

they
exercise

that
authority?

M
ultin

ation
als

h
ave

authority
over

th
em

selves.
T
his

is
n
ot

as
trite

as
it
m
ay

sou
nd

w
hen

w
e
con

sider
the

n
um

-
ber

of
m
ultin

ation
als

in
th
e
w
orld

today;
the

n
um

ber
of

cou
ntries

in
w
hich

m
any

operate;
th
e
ran

ge
of

activities
they

encom
pass;

th
e
already

vast
and

still
expan

ding
private

transn
ation

al
legal

order
they

h
ave

generated;
an
d
their

capacity
to

affect
w
orkplace

con
dition

s,
the

w
elfare

of
com

m
u
nities,

and
even

n
ational

econ
om

ic
prospects

arou
nd

the
w
orld.

T
he

difference
betw

een
the

m
u
ltination

al
as

a
sin

gle
econom

ic
organization

and
th
e
group

of
separate

entities
recogn

ized
u
nder

the
law

is
critical

to
u
nderstan

ding
th
e

scope
of

m
u
ltination

als’
au
th
ority

over
“them

selves.”
T
h
e
econ

om
ic
organ

ization
,actin

g
th
rou

gh
on

e
legal

“self”
(o
ften

called
th
e
corp

orate
“p
aren

t”),h
as

th
e
au
-

th
ority

to
create

an
d
stru

ctu
re

th
e
oth

er
legal

“selves”
(w

h
ich

of
cou

rse
are

in
tegral

p
arts

of
th
e
sin

gle
econ

om
ic

organ
ization

)
in

su
ch

a
w
ay

as
to

op
tim

ize
th
e
en
tire

grou
p
’s
in
terests

th
rou

gh
ou

t
its

tran
sn
ation

alsp
h
ere

of
op

-
eration

,as
w
ell

as
to

lim
it
its

liabilities.T
h
e
econ

om
ic
organ

ization
sets

th
e
strategic

objectives
for

th
e
en
tire

en
-

terp
rise.

It
d
ecid

es
w
h
ere

an
d
h
ow

to
allocate

its
assets,

w
h
ich

is
based

n
ot

on
ly

on
su
ch

factors
as

m
arket

size,
labor

costs,or
p
rom

isin
g
n
atu

ralresou
rce

d
ep
osits,bu

t
also

on
selectin

g
or

con
stru

ctin
g
favorable

regu
latory

en
-

viron
m
en
ts
th
rou

gh
th
e
global

m
arket

for
legal

n
orm

s.
For

som
e
p
u
rp
oses,

th
is
n
ow

in
clu

d
es

th
e
p
ossibility

of
com

bin
in
g
th
e
m
ost

favo
rable

regu
lation

s
of

d
ifferen

t
cou

n
tries

w
ith

in
in

a
sin

gle
con

tract
(E
id
en
m
ű
ller

2011).
T
h
e
econ

om
ic

organ
ization

sets
term

s
of

em
p
loym

en
t.
It
sets

p
rod

u
ct

an
d
p
erform

an
ce

stan
d
ard

s.
It
in
stitu

tes
cod

es
of

con
d
u
ct.

In
d
oin

g
so,

m
u
ltin

ation
als

h
ave

au
th
ority

th
at

states
lack.

For
exam

p
le,

th
rou

gh
th
eir

cod
es

of
con

d
u
ct

th
ey

can
requ

ire
su
p
p
liers

in
h
ost

states
to

ad
h
ere

to
social

an
d
en
viron

m
en
tal

stan
d
ard

s
th
at,

if
im

-
posed

by
the

cou
ntry

im
porting

those
produ

cts,
the

h
ost

state
cou

ld
challen

ge
as

a
n
on

-tariff
barrier

u
nder

the
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h
ave

tran
sn
ation

ally,in
a
globalsystem

th
at
lacks

a
cen

tralregu
lator,an

d
in

som
e
cases

across
m
ore

th
an

200
n
ation

al
jurisdiction

s.
C
learly,

directors
and

m
an
agem

ent
of

a
publicly

traded
fi
rm

n
eed

to
keep

investors
suffi

ciently
h
appy

to
avoid

h
avin

g
them

sell
off

their
shares,

cau
sing

a
drop

in
the

com
pany’s

m
arket

value
(an

d
in

execu
tive

com
pensation

).
T
he

ow
ners

ofsh
ares

th
ereby

con
stitu

te
a
m
arketforce

th
atcon

strains
directors’and

m
anagem

entdecision
s.M

oreover,
h
olders

of
large

blocks
of

shares,
such

as
institution

al
investors,

can
exercise

in
fl
u
en
ce

through
board

election
s
and

m
ore

inform
alm

ean
s.B

ut
n
eith

er
of

th
ese

situation
s
m
akes

them
ow

ners
of

the
fi
rm

.
T
hu

s,there
appear

to
be

tw
o
possible

answ
ers

to
th
e
qu

estion
ofw

ho
ow

ns
publicly

traded
fi
rm

s:they
ow

n
th
em

-
selves,or

n
o
on

e
does

–
and

in
effectthey

am
ou

ntto
th
e
sam

e
thing.T

here
appears

to
be

on
ly
on

e
answ

er
to

th
e
qu

es-
tion

on
w
hose

behalfm
u
ltin

ation
als

exercise
th
eir

au
th
ority:th

eir
ow

n.In
sum

,th
e
institu

tion
ofthe

m
u
ltination

alh
as

com
e
to
con

stitu
te
n
otonly

a
sign

ifi
can

tcenter
ofglobalpow

er
butw

ith
th
e
exception

ofstate-ow
n
ed

enterprises,also
a

relatively
auton

om
ou

s
tran

sn
ation

alauth
ority

structu
re.

6.
C
o
n
clu

sio
n

T
his

article
set

ou
t
to

elu
cidate

the
m
ultin

ation
al
enterprise

as
a
global

institution
in

term
s
of

its
pow

er,
auth

ority,
and

relative
autonom

y.
T
o
better

u
nderstan

d
th
e
status

of
the

m
u
ltination

al
in

th
ese

term
s,
it
is
critical

to
differen

-
tiate

betw
een

the
econom

ic
organization

th
at

is
able

to
act

u
nder

u
nity

of
com

m
an
d
across

its
entire

spheres
of

operation
s,
and

the
separate

legal
entities

w
ithin

the
m
ultin

ation
al

corporate
grou

p.
W
ith

on
ly

lim
ited

exception
s,

law
govern

s
th
e
separate

entities,n
ot

th
e
enterprise

as
a
w
hole.T

his
disjun

cture
betw

een
econ

om
ic
reality

and
legal

con
ven

tion
is
the

sin
gle

m
ost

im
portan

t
con

textu
al

factor
shapin

g
th
e
global

institu
tion

al
statu

s
of

m
ultin

ationals.
A
n
d
it
creates

a
global

govern
an
ce

gap
th
at

de
fi
es

standard
and

sim
ple

solution
s.
T
his

is
true

both
of

C
SR

as
a

volu
ntary

form
of

self-regu
lation

or
co-regu

lation
,
and

attem
pts

to
devise

a
m
an
datory

treaty-based
regim

e
to

govern
the

con
duct

of
m
u
ltination

als.
T
he

scope
con

dition
s
ofC

SR
h
ave

n
ever

been
adequ

ately
de
fi
n
ed:justh

ow
far

can
w
e
expectitto

reach,even
u
nder

idealcircum
stan

ces?
H
ow

m
u
ch

can
it
h
elp

to
con

strain
the

excesses
of

lobbyin
g,an

d
litigation

as
its

extension
?
Is
tax

evasion
and

tran
sfer

pricing
w
ith

in
its

scope?
W
hat

abou
t
the

asym
m
etricalinvestor/state

dispu
te
settlem

ent
system

,
w
hich

m
ay

h
ave

a
chilling

effecton
progressive

legislation?O
r
equ

ating
fi
n
ancialclou

tw
ith

w
h
ich

to
in
fl
u
en
ce

elections
w
ith

con
stitu

tion
ally

protected
free

speech
?
A
n
d
so

on
.A

llof
these

h
ave

sign
ifi
can

t
con

sequ
en
ces

for
th
e
people

and
planet

agenda
th
at
C
SR

seeks
to

address.
A
t
the

sam
e
tim

e,creating
an

overarching
legalregim

e,w
heth

er
w
ith

in
h
um

an
righ

ts
law

as
the

current
E
cuador

and
Sou

th
A
frica

led
in
itiative

h
as

fram
ed

it,
or

som
e
other

fram
ing,seem

s
h
ighly

im
plausible,

n
ot

only
on

political
but

also
on

sheer
logical

grou
nds.

It
w
ou

ld
involve

h
arm

on
izin

g
aspects

of
often

vastly
different

bodies
of

n
ational,

sub-n
ation

al
and

intern
ation

al
law

–
for

starters,
investm

ent
law

,
trade

law
,
corporate

law
an
d
securities

regu
lation

,
tax

law
s,con

su
m
er

protection
law

,labor
law

,an
ti-discrim

ination
law

,oth
er

areas
of

h
um

an
righ

ts
law

,an
d
crim

in
al

law
,and

im
pin

ge
on

u
nderlyin

g
con

ception
s
of

property
righ

ts
and

private
con

tracts.T
h
e
poin

t
is
n
ot

th
at
these

are
u
nrelated,

but
that

they
em

body
such

extensive
problem

diversity,
institu

tion
al
variation

s,
an
d
con

fl
icting

interests,
n
ot

on
ly
across

states
bu

t
even

w
ith

in
them

,that
any

attem
pt

to
aggregate

th
em

into
a
generaltreaty,a

globalcon
sti-

tution
alorder

of
sorts,w

ou
ld

h
ave

to
be

pitch
ed

at
su
ch

a
h
igh

levelof
abstraction

that
it
w
ou

ld
be

w
ith

ou
t
practical

m
ean

in
g.

T
his

leads
to

tw
o
im

plication
s
for

fu
tu
re
w
ork

in
this

area.T
he

fi
rstis

thatsch
olarsh

ip
and

practice
shou

ld
strive

to
better

u
nderstan

d
th
e
lim

its
of

both
C
SR

and
the

pursu
it
ofintern

ationaltreaties
govern

ing
m
u
ltination

alen
terprises.

A
s
m
easu

red
again

stm
ultin

ation
als’pow

er,authority,an
d
relative

auton
om

y,the
form

er
cu
rren

tly
u
nderreaches

w
hile

the
latter

overreaches.C
SR

by
itselfis

h
igh

ly
u
nlikely

to
take

u
s
far

enou
gh
,an

d
the

repeated
pursuitofan

overarch
in
g

con
stitu

tion
alizin

g
treaty

is
doom

ed
to

repeated
failu

re.T
h
e
secon

d
im

plication
is
th
at
m
uch

greater
atten

tion
should

be
paid

to
th
e
dyn

am
ic
interplay

betw
een

the
tw
o
sph

eres,an
d
its

poten
tialcum

ulative
effects.U

nder
w
h
at
con

dition
s

can
C
SR

satisfactorily
substitu

te
for

m
andatory

m
easures?

W
hat

public
regu

latory
m
easures

can
generate

cascadin
g

effects
in

the
C
SR

sph
ere?

W
hen

can
soft-law

standards
lead

to
legal

h
arden

in
g
th
rou

gh
issue-specifi

c
focused

juridifi
cation

at
n
ation

al
an
d
intern

ation
al

levels?
Sch

olars
are

on
ly

begin
ning

to
address

th
ese

question
s. 9

O
ne

con
clu

sion
seem

s
inescapable:in

ligh
t
of

th
e
m
u
ltin

ation
al’s

pow
er,auth

ority,an
d
relative

auton
om

y,th
e
tim

e-w
orn
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m
an
datory/volun

tary
dichotom

y
inh

ibits
rath

er
than

advances
ou

r
com

ing
to

grips
w
ith

th
e
challenges

posed
by

corporate
globalization

.

A
ckn

o
w
led

g
m
en

ts

T
he

author
is
gratefu

lto
Jon

ath
an

D
rim

m
er,R

ebecca
H
enderson

,and
Jean-P

hilippe
R
obé

for
th
eir

h
elpfu

lcom
m
ents

on
an

earlier
draft.A

sabbaticalleave
from

the
K
en
nedy

Sch
oolm

ade
the

research
for

this
article

possible.

N
o
tes

1
T
he

vote
in

the
H
um

an
R
igh

ts
C
oun

cilw
as

20
in

favor,14
again

st,and
13

absten
tion

s
(U

N
,2014).

2
A
su
bsidiary

is
a
com

pany
thatm

ay
be

w
h
olly

ow
n
ed

by
the

paren
tcom

pany
or

in
w
hich

itis
the

m
ajority

shareh
older,w

hereas
in

an
affi

liate
it
is
a
m
in
ority

shareholder.
3

T
hese

term
s
m
ean

sligh
tly

differen
t
thin

gs
bu

t
w
ithou

t
m
aterial

consequen
ces

for
the

purposes
of

the
presen

t
discussion.

T
herefore,I

u
se

them
in
terchangeably

except
w
h
en

a
particular

source
I
quote

uses
one

or
another.

4
T
he

distin
ction

betw
een

produ
cer

and
bu

yer-led
com

m
odity

(value)
ch
ain

s
goes

back
to

G
ereffi

(1996).
5

28
U
.S.C

.§
1350.T

he
statu

te
reads

in
fu
ll:“T

he
district

courts
shallh

ave
originaljurisdiction

of
any

civilaction
by

an
alien

for
a

tort
on

ly,com
m
itted

in
violation

of
the

law
of

n
ation

s
or

a
treaty

of
the

U
n
ited

States.”
It
w
as

part
of

the
origin

alJu
dicialA

ct
of

1789,bu
t
lay

dorm
ant

for
n
early

tw
o
cen

tu
ries.

6
T
he

typology
builds

on
the

pion
eerin

g
con

ceptualw
ork

by
B
achrach

and
B
aratz

(1962)
and

Lu
kes

(2004).A
lso

see
B
arnett

and
D
u
val(2005).

7
E
con

om
ist

(2016)
T
he

N
ew

N
ationalism

[cover
story].N

ovem
ber

19.
8

E
nforcem

en
tis

provided
for

by
the

“C
on

vention
on

the
R
ecogn

ition
and

E
nforcem

en
tofForeign

A
rbitralA

w
ards,”

also
know

n
as

the
N
ew

Y
ork

C
on

vention
,w

hich
h
as

been
ratifi

ed
by

m
ore

than
150

states.
9

A
n
um

ber
of

sch
olars

h
ave

explored
these

dyn
am

ics
in

relation
to

the
U
N

G
uidin

g
P
rin

ciples
on

B
usin

ess
an
d
H
um

an
R
ights

(M
uch

lin
ski

2012;
B
u
hm

an
n
2016;

M
ares

2016).
T
hese

are
a
soft

law
in
stru

m
ent,

com
prising

31
prin

ciples
each

w
ith

detailed
com

m
en
tary,based

on
three

“pillars:”
the

state
duty

to
protecth

um
an

righ
ts,including

again
stabu

se
by

third
parties;the

corporate
respon

sibility
to

respecth
um

an
righ

ts
throu

gh
out

their
operation

s
and

relation
ships;and

the
right

ofvictim
s
to

effective
state

and
n
on

-state
rem

edy.I
developed

the
U
N
G
uidin

g
P
rin

ciples
on

B
usin

ess
and

H
u
m
an

R
ights

over
the

course
ofa

six-year
m
an
date

as
the

U
N

Secretary-G
en
eral’s

Special
R
epresentative

for
B
usiness

and
H
um

an
R
igh

ts.
T
he

U
N

H
u
m
an

R
ights

C
oun

cil
en
dorsed

them
un

an
im

ously
in
2011

(U
N
2011;R

u
ggie

2013).T
hey

h
ave

been
w
idely

draw
n
u
pon

in
stan

dard
settin

g
by

other
internation

al
organ

izations,governm
en
ts,busin

esses,law
societies,and

even
the

In
ternation

alFederation
ofFootballA

ssociation
s(R

uggie
2014,

2016;Internation
alB

ar
A
ssociation

2016).

R
eferen

ces

A
nderson

S,
C
avanagh

J
(2000)

T
op

200:
T
he

R
ise

of
C
orporate

G
lobal

P
ow

er.
Institute
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