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argie M
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endoza (A
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M
arch 25, 2015 

Esther H
tusan contributed to this report from

 Benjina, Indonesia. M
ason reported from

 
Sam

ut Sakhon, Thailand; M
endoza reported from

 Boston, M
ass. 

BEN
JIN

A
, Indonesia —

 The Burm
ese slaves sat on the floor and stared 

through the rusty bars of their locked cage, hidden on a tiny tropical island 
thousands of m

iles from
 hom

e. 
Just a few

 yards aw
ay, other w

orkers loaded cargo ships w
ith slave-

caught seafood that clouds the supply netw
orks of m

ajor superm
arkets, 

restaurants and even pet stores in the U
nited States. 

But the eight im
prisoned m

en w
ere considered flight risks —

 laborers 
w

ho m
ight dare run aw

ay. They lived on a few
 bites of rice and curry a day in 

a space barely big enough to lie dow
n, stuck until the next traw

ler forces them
 

back to sea. 
“A

ll I did w
as tell m

y captain I couldn’t take it anym
ore, that I w

anted 
to go hom

e,” said K
yaw

 N
aing, his dark eyes pleading into an A

ssociated 
Press video cam

era sneaked in by a sym
pathetic w

orker. “The next tim
e w

e 
docked,” he said nervously out of earshot of a nearby guard, “I w

as locked 
up.” H

ere, in the Indonesian island village of Benjina and the surrounding 
w

aters, hundreds of trapped m
en represent one of the m

ost desperate links 
criss-crossing betw

een com
panies and countries in the seafood industry. This 

intricate w
eb of connections separates the fish w

e eat from
 the m

en w
ho catch 

it, and obscures a brutal truth: Y
our seafood m

ay com
e from

 slaves. 
The m

en the A
P interview

ed on Benjina w
ere m

ostly from
 M

yanm
ar, 

also know
n as Burm

a, one of the poorest countries in the w
orld. They w

ere 
brought to Indonesia through Thailand and forced to fish. Their catch w

as then 
shipped back to Thailand, w

here it entered the global stream
 of com

m
erce. 

…
 

B
y this tim

e, it is nearly im
possible to tell w

here a specific fish caught 
by a slave ends up. H

ow
ever, entire supply chains are m

uddied, and m
oney is 

trickling dow
n the line to com

panies that benefit from
 slave labor. 

The m
ajor corporations contacted w

ould not speak on the record but 
issued statem

ents that strongly condem
ned labor abuses. A

ll said they w
ere 

taking steps to prevent forced labor, such as w
orking w

ith hum
an rights 

groups to hold subcontractors accountable. 
Several independent seafood distributors w

ho did com
m

ent described 
the costly and exhaustive steps taken to ensure their supplies are clean. They 
said the discovery of slaves underscores how

 hard it is to m
onitor w

hat goes 
on halfw

ay around the w
orld. 

Santa M
onica Seafood, a large independent im

porter that sells to 
restaurants, m

arkets and direct from
 its store, has been a leader in im

proving 
international fisheries, and sends buyers around the w

orld to inspect vendors. 
“The supply chain is quite cloudy, especially w

hen it com
es from

 
offshore,” said Logan K

ock, vice president for responsible sourcing, w
ho 

acknow
ledged that the industry recognizes and is w

orking to address the 
problem

. “Is it possible a little of this stuff is leaking through? Y
eah, it is 

possible. W
e are all aw

are of it.” 
The slaves interview

ed by the A
P had no idea w

here the fish they caught 
w

as headed. They knew
 only that it w

as so valuable, they w
ere not allow

ed to 
eat it. They said the captains on their fishing boats forced them

 to drink unclean 
w

ater and w
ork 20- to 22-hour shifts w

ith no days off. A
lm

ost all said they 
w

ere kicked, w
hipped w

ith toxic stingray tails or otherw
ise beaten if they 

com
plained or tried to rest. They w

ere paid little or nothing, as they hauled in 
heavy nets w

ith squid, shrim
p, snapper, grouper and other fish. 

Som
e shouted for help over the deck of their traw

ler in the port to 
reporters, as bright fluorescent lights silhouetted their faces in the darkness. 

“I w
ant to go hom

e. W
e all do,” one m

an called out in Burm
ese, a cry 

repeated by others. The A
P is not using the nam

es of som
e m

en for their 
safety. “O

ur parents haven’t heard from
 us for a long tim

e. I’m
 sure they think 

w
e are dead.” 

A
nother glanced fearfully over his shoulder tow

ard the captain’s 
quarters, and then yelled: “It’s torture. W

hen w
e get beaten, w

e can’t do 
anything back. ... I think our lives are in the hands of the Lord of D

eath.” 
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In the w
orst cases, num

erous m
en reported m

aim
ings or even deaths on 

their boats. 
“If A

m
ericans and Europeans are eating this fish, they should rem

em
ber 

us,” said H
laing M

in, 30, a runaw
ay slave from

 B
enjina. “There m

ust be a 
m

ountain of bones under the sea. ... The bones of the people could be an 
island, it’s that m

any.” 
_______ 

For Burm
ese slaves, B

enjina is the end of the w
orld. 

R
oughly 3,500 people live in the tow

n that straddles tw
o sm

all islands 
separated by a five-m

inute boat ride. Part of the M
aluku chain, form

erly 
know

n as the Spice Islands, the area is about 400 m
iles north of A

ustralia…
. 

B
enjina is im

possible to reach by boat for several m
onths of the year, 

w
hen m

onsoon rains churn the A
rafura Sea. It is further cut off by a lack of 

Internet access. B
efore a cell tow

er w
as finally installed last m

onth, villagers 
w

ould clim
b nearby hills each evening in the hope of finding a signal strong 

enough to send a text. A
n old landing strip has not been used in years. 

…
 

O
n the dock in Benjina, form

er slaves unload boats for food and pocket 
m

oney. M
any are m

en w
ho w

ere abandoned by their captains —
 som

etim
es 

five, 10 or even 20 years ago —
 and rem

ain stranded. 
In the deeply forested island interiors, new

 runaw
ays forage for food and 

collect rainw
ater, living in constant fear of being found by hired slave 

catchers. 
A

nd just off a beach covered in sharp coral, a graveyard sw
allow

ed by 
the jungle entom

bs dozens of fisherm
en. They are buried under fake Thai 

nam
es given to them

 w
hen they w

ere tricked or sold onto their ships, forever 
covering up evidence of their captors’ abuse, their friends say. 

“I alw
ays thought if there w

as an entrance there had to be an exit,” said 
Tun Lin M

aung, a slave abandoned on Benjina, as other m
en nodded or looked 

at the ground. “N
ow

 I know
 that’s not true.” 

The A
rafura Sea provides som

e of the w
orld’s richest and m

ost diverse 
fishing grounds, teem

ing w
ith m

ackerel, tuna, squid and m
any other species. 

A
lthough it is Indonesian territory, it draw

s m
any illegal fishing fleets, 

including from
 Thailand. The trade that results affects the U

nited States and 
other countries. 

The U
.S. counts Thailand as one of its top seafood suppliers, and buys 

about 20 percent of the country’s $7 billion annual exports in the industry. 
Last year, the State D

epartm
ent blacklisted Thailand for failing to m

eet 
m

inim
um

 standards in fighting hum
an trafficking, placing the country in the 

ranks of N
orth K

orea, Syria and Iran. H
ow

ever, there w
ere no additional 

sanctions. 
Thailand’s seafood industry is largely run off the backs of m

igrant 
laborers, said K

endra K
rieder, a State D

epartm
ent analyst w

ho focuses on 
supply chains. The treatm

ent of som
e of these w

orkers falls under the U
.S. 

governm
ent’s definition of slavery, w

hich includes forcing people to keep 
w

orking even if they once signed up for the jobs, or trafficking them
 into 

situations w
here they are exploited. 

“In the m
ost extrem

e cases, you’re talking about som
eone kidnapped or 

tricked into w
orking on a boat, physically beaten, chained,” K

rieder said. 
“These situations w

ould be called m
odern slavery by any m

easure.” 
The Thai governm

ent says it is cleaning up the problem
. O

n the bustling 
floor of N

orth A
m

erica’s largest seafood show
 in Boston earlier this m

onth, 
an official for the D

epartm
ent of Fisheries laid out a plan to address labor 

abuse, including new
 law

s that m
andate w

ages, sick leave and shifts of no 
m

ore than 14 hours. H
ow

ever, K
am

onpan A
w

aiw
anont stopped short w

hen 
presented details about the m

en in Benjina. 
“This is still happening now

?” he asked. H
e paused. “W

e are trying to 
solve it. This is ongoing.” 

The Thai governm
ent also prom

ises a new
 national registry of illegal 

m
igrant w

orkers, including m
ore than 100,000 flooding the seafood industry. 

H
ow

ever, policing has now
 becom

e even harder because decades of illegal 
fishing have depleted stocks close to hom

e, pushing the boats farther and 
deeper into foreign w

aters. 
The Indonesian governm

ent has called a tem
porary ban on m

ost fishing, 
aim

ing to clear out foreign poachers w
ho take billions of dollars of seafood 

from
 the country’s w

aters. A
s a result, m

ore than 50 boats are now
 docked in 

B
enjina, leaving up to 1,000 m

ore slaves stranded onshore and w
aiting to see 

w
hat w

ill happen next. 
Indonesian officials are trying to enforce law

s that ban cargo ships from
 

picking up fish from
 boats at sea. This practice forces m

en to stay on the w
ater 

for m
onths or som

etim
es years at a tim

e, essentially creating floating prisons. 

2



Susi Pudjiastuti, the new
 Fisheries M

inister, said she has heard of 
different fishing com

panies putting m
en in cells. She added that she believes 

the traw
lers on Benjina m

ay really have Thai ow
ners, despite the Indonesian 

paperw
ork, reflecting a com

m
on practice of faking or duplicating licenses. 

She said she is deeply disturbed about the abuse on B
enjina and other 

islands. 
“I’m

 very sad. I lose m
y eating appetite. I lose m

y sleep,” she said. “They 
are building up an em

pire on slavery, on stealing, on fish(ing) out, on m
assive 

environm
ental destruction for a plate of seafood.” 

_________ 

The story of slavery in the Thai seafood industry started decades ago 
w

ith the sam
e push-and-pull that shapes econom

ic im
m

igration w
orldw

ide —
 

the hope of escaping grinding poverty to find a better life som
ew

here else. 
In recent years, as the export business has expanded, it has becom

e m
ore 

difficult 
to 

convince 
young 

Burm
ese 

or 
C

am
bodian 

m
igrants 

and 
im

poverished Thais —
 all of w

hom
 w

ere found on Benjina —
 to accept the 

dangerous jobs. A
gents have becom

e m
ore desperate and ruthless, recruiting 

children and the disabled, lying about w
ages and even drugging and 

kidnapping m
igrants, according to a form

er broker w
ho spoke on condition of 

anonym
ity to avoid retribution. 

The broker said agents then sell the slaves, usually to Thai captains of 
fishing boats or the com

panies that ow
n them

. Each slave typically costs 
around $1,000, according to Patim

a Tungpuchayakul, m
anager of the Thai-

based nonprofit Labor Rights Prom
otion N

etw
ork Foundation. The m

en are 
later told they have to w

ork off the “debt” w
ith w

ages that don’t com
e for 

m
onths or years, or at all. 

 “The em
ployers are probably m

ore w
orried about the fish than the 

w
orkers’ lives,” she said. “They get a lot of m

oney from
 this type of business.” 

Illegal Thai boats are falsely registered to fish in Indonesia through graft, 
som

etim
es w

ith the help of governm
ent authorities. Praporn Ekouru, a Thai 

form
er m

em
ber of Parliam

ent, adm
itted to the A

P that he had bribed 
Indonesian officials to go into their w

aters, and com
plained that the 

Indonesian governm
ent’s crackdow

n is hurting business. 
“In the past, w

e sent Thai boats to fish in Indonesian w
aters by changing 

their flags,” said Praporn, w
ho is also chairm

an of the Songkhla Fisheries 

A
ssociation in southern Thailand. “W

e had to pay bribes of m
illions of baht 

per year, or about 200,000 baht ($6,100) per m
onth. ... The officials are not 

receiving m
oney anym

ore because this order cam
e from

 the governm
ent.” 

Illegal w
orkers are given false docum

ents, because Thai boats cannot 
hire undocum

ented crew
. O

ne of the slaves in Benjina, M
aung Soe, said he 

w
as given a fake seafarer book belonging to a Thai national, accepted in 

Indonesia as an inform
al travel perm

it. H
e rushed back to his boat to dig up a 

crinkled copy. 
“That’s not m

y nam
e, not m

y signature,” he said angrily, pointing at the 
w

orn piece of paper. “The only thing on here that is real is m
y photograph.” 

Soe said he had agreed to w
ork on a fishing boat only if it stayed in Thai 

w
aters, because he had heard Indonesia w

as a place from
 w

hich w
orkers never 

cam
e back. 
“They tricked m

e,” he said. “They lied to m
e. ... They created fake papers 

and put m
e on the boat, and now

 here I am
 in Indonesia.” 

The slaves said the level of abuse on the fishing boats depends on 
individual captains and assistants. A

ung N
aing W

in, w
ho left a w

ife and tw
o 

children behind in M
yanm

ar tw
o years ago, said som

e fisherm
en w

ere so 
depressed that they sim

ply threw
 them

selves into the w
ater. W

in, 40, said his 
m

ost painful task w
as w

orking w
ithout proper clothing in the ship’s giant 

freezer, w
here tem

peratures drop to 39 degrees below
 zero. “It w

as so cold, 
our hands w

ere burning,” he said. “N
o one really cared if anyone died.” 

________ 

The shipm
ent the A

P tracked from
 the port of B

enjina carried fish from
 

sm
aller traw

lers; A
P journalists talked to slaves on m

ore than a dozen of them
. 

A
 crane hoisted the seafood onto a refrigerated cargo ship called the 

Silver Sea Line, w
ith an im

m
ense hold as big as 50 sem

i-trucks. A
t this point, 

by U
nited N

ations and U
.S. standards, every fish in that hold is considered 

associated w
ith slavery. 

The ship belongs to the Silver Sea Reefer C
o., w

hich is registered in 
Thailand and has at least nine refrigerated cargo boats. The com

pany said it is 
not involved w

ith the fisherm
en. 

“W
e only carry the shipm

ent and w
e are hired in general by clients,” said 

ow
ner Panya Luangsom

boon. “W
e’re separated from

 the fishing boats.” 
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The A
P follow

ed the Silver Sea Line by satellite over 15 days to Sam
ut 

Sakhon. W
hen it arrived, w

orkers on the dock packed the seafood over four 
nights onto m

ore than 150 trucks, w
hich then delivered their loads around the 

city. O
ne truck bore the nam

e and bird logo of K
ingfisher H

oldings Ltd., 
w

hich supplies frozen and canned seafood around the w
orld. A

nother truck 
w

ent to M
ahachai M

arine Foods C
o., a cold storage business that also supplies 

to K
ingfisher and other exporters, according to K

aw
in N

gernanek, w
hose 

fam
ily runs it. 

“Y
es, yes, yes, yes,” said K

aw
in, w

ho also serves as spokesm
an for the 

Thai O
verseas Fisheries A

ssociation. “K
ingfisher buys several types of 

products.” 
W

hen asked about abusive labor practices, K
ingfisher did not answ

er 
repeated requests for com

m
ent. M

ahachai m
anager N

arongdet Prasertsri 
responded, “I have no idea about it at all.” 

Every m
onth, K

ingfisher and its subsidiary K
F Foods Ltd. sends about 

100 m
etric tons of seafood from

 Thailand to A
m

erica, according to U
.S. 

C
ustom

s Bills of Lading. These shipm
ents have gone to Santa M

onica 
Seafood, Stavis Seafoods —

 located on B
oston’s historic Fish Pier —

 and 
other distributors. 

Richard Stavis, w
hose grandfather started the dealership in 1929, shook 

his head w
hen told about the slaves w

hose catch m
ay end up at businesses he 

buys from
. H

e said his com
pany visits processors and fisheries, requires 

notarized certification of legal practices and uses third-party audits. 
“The truth is, these are the kind of things that keep you up at night,” he 

said. “That’s the sort of thing I w
ant to stop. ... There are com

panies like ours 
that care and are w

orking as hard as they can.” 
W

holesalers like Stavis sell packages of fish, branded and unbranded, 
that can end up on superm

arket shelves w
ith a private label or house brand. 

Stavis’ custom
ers also include Sysco, the largest food distributor in the U

.S.; 
there is no clear w

ay to know
 w

hich particular fish w
as sold to them

. 
Sysco declined an interview

, but the com
pany’s code of conduct says it 

“w
ill not know

ingly w
ork w

ith any supplier that uses forced, bonded, 
indentured or slave labor.” 

G
avin G

ibbons, a spokesm
an for N

ational Fisheries Institute, w
hich 

represents about 75 percent of the U
.S. seafood industry, said the reports of 

abuse w
ere “disturbing” and “disheartening.” “But these type of things 

flourish in the shadow
s,” he said. 

A
 

sim
ilar 

pattern 
repeats 

itself 
w

ith 
other 

shipm
ents 

and 
other 

com
panies, as the supply chain splinters off in m

any directions in Sam
ut 

Sakhon. It is in this Thai port that slave-caught seafood starts to lose its 
history. 

The A
P follow

ed another truck to N
iw

at C
o., w

hich sells to Thai U
nion 

M
anufacturing C

o., according to part ow
ner Prasert Luangsom

boon. W
eeks 

later, w
hen confronted about forced labor in their supply chain, N

iw
at referred 

several requests for com
m

ent to Luangsom
boon, w

ho could not be reached 
for further com

m
ent. 

Thai U
nion M

anufacturing is a subsidiary of Thai U
nion Frozen 

Products PC
L., the country’s largest seafood corporation, w

ith $3.5 billion in 
annual sales. This parent com

pany, know
n sim

ply as Thai U
nion, ow

ns 
C

hicken of the Sea and is buying Bum
ble B

ee, although the A
P did not 

observe any tuna fisheries. In Septem
ber, it becam

e the country’s first 
business to be certified by D

ow
 Jones for sustainable practices, after m

eeting 
environm

ental and social review
s. 

Thai U
nion said it condem

ns hum
an rights violations, but m

ultiple 
stakeholders m

ust be part of the solution. “W
e all have to adm

it that it is 
difficult to ensure the Thai seafood industry’s supply chain is 100 percent 
clean,” C

EO
 Thiraphong Chansiri said in an em

ailed statem
ent. 

Thai U
nion ships thousands of cans of cat food to the U

.S., including 
household brands like Fancy Feast, M

eow
 M

ix and Iam
s. These end up on 

shelves of m
ajor grocery chains, such as K

roger, Safew
ay and A

lbertsons, as 
w

ell as pet stores; again, how
ever, it’s im

possible to tell if a particular can of 
cat food m

ight have slave-caught fish. 
Thai U

nion says its direct clients include W
al-M

art, w
hich declined an 

interview
 but said in an em

ail statem
ent: “W

e care about the m
en and w

om
en 

in our supply chain, and w
e are concerned about the ethical recruitm

ent of 
w

orkers.” 
W

al-M
art described its w

ork w
ith several non-profits to end forced labor 

in Thailand, including Project Issara, and referred the A
P to Lisa Rende 

Taylor, its director. She noted that slave-caught seafood can slip into supply 
chains undetected at several points, such as w

hen it is traded betw
een boats or 

m
ingles w

ith clean fish at processing plants. She also confirm
ed that seafood 
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sold at the Talay Thai m
arket —

 to w
here the A

P follow
ed several trucks —

 
can enter international supply chains. 

“Transactions throughout Thai seafood supply chains are often not w
ell-

docum
ented, m

aking it difficult to estim
ate exactly how

 m
uch seafood 

available on superm
arket shelves around the w

orld is tainted by hum
an 

trafficking and forced labor,” she said. 
Poj A

ram
w

attananont, president of an industry group that represents 
Thai U

nion, K
ingfisher and others, said Thais are not “jungle people" and 

know
 that hum

an trafficking is w
rong. H

ow
ever, he acknow

ledged that Thai 
com

panies cannot alw
ays track dow

n the origins of their fish. 
“W

e don’t know
 w

here the fish com
e from

 w
hen w

e buy from
 

Indonesia,” said Poj of the Thai Frozen Foods A
ssociation. “W

e have no 
record. W

e don’t know
 if that fish is good or bad.” 

______ 

The seafood the slaves on Benjina catch m
ay travel around the w

orld, 
but their ow

n lives often end right here, in this island village. 
A

 crude cem
etery holds m

ore than 60 graves strangled by tall grasses 
and jungle vines, w

here sm
all w

ooden m
arkers are neatly labelled, som

e w
ith 

the falsified nam
es of slaves and boats. O

nly their friends rem
em

ber w
here 

they w
ere laid to rest. 

In the past, form
er slave H

la Phyo said, supervisors on ships sim
ply 

tossed bodies into the sea to be devoured by sharks. But after authorities and 
com

panies started dem
anding that every m

an be accounted for on the roster 
upon return, captains began stow

ing corpses alongside the fish in ship freezers 
until they arrived back in Benjina, the slaves said. 

Lifting his knees as he stepped over the thick brush, Phyo searched for 
tw

o grave m
arkers overrun by w

eeds —
 friends he helped bury. 

It’s been five years since he him
self escaped the sea and struggled to 

survive on the island. Every night, his m
ind drifts back to his m

other in 
M

yanm
ar. H

e know
s she m

ust be getting old now
, and he desperately w

ants 
to return to her. Standing am

ong so m
any anonym

ous tom
bs stacked on top 

of each other, hopelessness overw
helm

s him
. 

“I’m
 starting to feel like I w

ill be in Indonesia forever,” he said, w
iping 

a tear aw
ay. “I rem

em
ber thinking w

hen I w
as digging, the only thing that 

aw
aits us here is death.” 
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B
y M

argie M
ason (A

ssociated Press) 
July 12, 2017 

O
n the day they w

ere freed from
 slavery, the fisherm

en hugged, high-
fived and sprinted through a stinging rain to line up so they w

ouldn’t be left 
behind. But even as they learned they w

ere going hom
e, som

e w
ept at the 

thought of returning em
pty-handed and becom

ing one m
ore m

outh to feed. 
Tw

o years have passed since an A
ssociated Press investigation spurred 

that dram
atic rescue, leading to the release of m

ore than 2,000 m
en trapped 

on rem
ote Indonesian islands. The euphoria they first felt during reunions w

ith 
relatives has long faded. O

ccasional stories of happiness and opportunity have 
surfaced, but the m

en’s fight to start over has largely been narrated by sham
e 

and struggle. 
Som

e of them
 are lucky to find odd jobs paying pennies an hour in 

cram
ped slum

s and rural villages in M
yanm

ar, C
am

bodia, Thailand and Laos. 
O

thers m
ust travel far from

 hom
e for back-breaking labor. 

Som
e suffer night terrors and traum

a from
 the years or even decades of 

physical and m
ental abuse they endured on boats run by Thai captains. O

thers 
have fought their dem

ons w
ith drugs and alcohol. 

A
t least one C

am
bodian tried to hang him

self. A
nother Thai fisherm

an 
w

ent back to w
ork on a different boat at hom

e, only to have his arm
 ripped 

off by a net. H
e says he w

as offered about $3 and a few
 packets of instant 

noodles as com
pensation. 

The m
en left their im

poverished hom
es years ago full of hope and headed 

to neighboring Thailand, prom
ising to send m

oney back from
 good-paying 

jobs. Instead, they w
ere tricked, sold or even kidnapped and put onto boats 

that becam
e floating prisons. 

…
 

“W
hat happened in Benjina has opened everybody’s 

eyes,” says 
Indonesian fishing m

inister Susi Pudjiastuti, w
ho oversaw

 the rescue and is 
pushing for im

proved hum
an rights at sea globally. 

D
espite all the suffering follow

ing their hom
ecom

ings, there are stories 
of inspiration. 
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Som
e of the m

en borrow
ed m

oney, enrolled in trade school or found 
decent w

ork, saving w
hat little they could. O

thers are opening sm
all 

businesses, or have m
arried and started fam

ilies. 
A

 few
 have gone to court to challenge their form

er captains, receiving a 
sm

all portion of the pay they w
ere ow

ed. In rare instances, som
e even helped 

send their traffickers to jail. 
M

any say tim
e has helped soften the pain, but m

ost rem
ain angry about 

the m
oney and years lost to Benjina. Still, they are thankful to be hom

e, living 
as free m

en. 
They are slaves no m

ore. 

SIC
K

 AN
D

 U
N

EM
PLO

YED
 

M
O

N
 STA

TE, M
yanm

ar —
 M

yint N
aing sits outside the flim

sy thatch 
shack he shares w

ith five other fam
ily m

em
bers. H

e stares silently at a 
com

puter alongside his m
other and sister, w

atching flickering im
ages of their 

extraordinary reunion tw
o years ago. 

The m
em

ories are still raw
 of M

yint collapsing into his w
ailing m

other’s 
arm

s on the sam
e dusty road just feet aw

ay from
 w

here they sit now
 in 

southern M
yanm

ar. That day w
as tinged w

ith both joy and sorrow
 for all the 

tim
e lost —

 ending 22 years of separation after M
yint w

as taken to Indonesia 
and nearly beaten to death by a captain w

ho refused to let him
 go hom

e. 
H

is m
other blots her eyes and briefly looks aw

ay from
 the screen. 

M
yint’s younger sister sees herself em

bracing her brother and scream
ing, “W

e 
don’t need m

oney! W
e just need fam

ily!” 
She never realized just how

 m
uch those w

ords w
ould be tested every day 

in the harsh reality of poverty. 
M

yint, now
 42, desperately w

ants to w
ork, but he’s sim

ply not able. H
e 

tried doing construction and other m
anual labor, but the m

uscles on the right 
side of his body w

ere w
eakened by a stroke-like attack in Indonesia. H

e can’t 
even steady a sm

artphone w
ith one hand long enough to take a selfie. 

H
e dream

s of opening a little snack shop to contribute to the fam
ily’s 

incom
e, but there is no m

oney to start it. 
“H

alf of m
y body is suffering, and it’s very challenging for m

e to get a 
job anyw

here,” he says, as his nieces dance around him
 on a rickety porch. “I 

don’t really know
 how

 to keep going like this.” 

H
e’s also stressed. H

e and his sister m
oved out of their m

other’s house 
soon after he returned, partially because M

yint didn’t get along w
ith his new

 
stepfather, w

ho is about his age. 
H

is sister, M
aw

li Than, and her husband together earn less than $5.50 a 
day to feed three children and three adults. But she has kept her prom

ise to 
love and care for him

 no m
atter w

hat. 
She w

ishes she could afford to get M
yint the long-term

 m
edical care he 

needs. H
er voice cracks w

hen she talks about not being able to give him
 a 

proper cerem
ony before he left to study as a Buddhist novice, a custom

 that 
every devout Burm

ese m
ale tries to fulfill. 

“I feel really sad and guilty that I w
asn’t able to do that,” she says, 

sobbing, as he listens quietly in the doorw
ay. “M

y brother is like a father to 
m

e.” M
yint’s freshly shaved head reveals tw

o large scars he received during 
his years in Indonesia. O

ne is from
 a m

otorbike helm
et, the other from

 an iron 
rod —

 both blow
s from

 angry fishing captains. 
H

e eventually escaped his captors and lived in the jungle for years, 
farm

ing vegetables w
ith help from

 sym
pathetic local fam

ilies. 
H

e insists life is better now
 that he is hom

e. But his m
ind often drifts to 

the past. If his form
er Thai captains w

ould just pay him
 w

hat he’s ow
ed for 

all the tim
e he w

orked on the boats, he could buy his ow
n house and help his 

sister instead of m
aking her life harder. 

“I’m
 very angry at them

. I can’t even find w
ords,” he says. “If I ever saw

 
them

 again, I m
ight kill them

.” 

H
APPY O

N
 LAN

D
 

PREK
 TA

TIEN
G

, C
am

bodia —
 A

 gas-pow
ered pum

p grow
ls on Sriev 

K
ry’s back as he w

alks barefoot, spraying a stream
 of pesticide on pink lotus 

blossom
s that w

ill soon be ready for harvest. 
The w

ork is hard and unforgiving. H
e doesn’t w

ear a m
ask or other 

protective gear, and there aren’t any trees in the surrounding rice paddy to 
shield him

 from
 the blistering sun. But this is C

am
bodian soil, and it belongs 

to him
. It’s a freedom

 he says he never really understood until being trafficked 
and enslaved in Benjina. 
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The w
iry rice farm

er never w
anted to be a fisherm

an because the ocean’s 
roiling w

aves had alw
ays sent him

 running to the side of the boat to vom
it. So 

w
hen a cousin asked if he w

as interested in leaving his rural Cam
bodian 

village to find higher-paying w
ork in Thailand, he refused until he w

as 
prom

ised a factory job or som
ething else on land. 

U
nlike m

ost m
igrant w

orkers w
ho cross the border illegally, Sriev K

ry 
and tw

o of his cousins w
aited to receive passports before leaving in 2014. 

They w
ere im

m
ediately taken to a boat and ordered to get on board after 

receiving $880 advances. They w
ere told they w

ouldn’t be at sea long. But it 
w

as all a lie. 
Just as their traw

ler reached the M
alaysian border, Sriev K

ry says he 
w

oke up to learn a Burm
ese fisherm

an w
as m

issing. They didn’t stop to search 
for him

, and no calls w
ere m

ade for help. Instead, Sriev K
ry says the Thai 

ow
ner told the w

orkers that “life on the boat doesn’t m
atter. N

o one cares 
about m

issing people.” 
H

e says the m
en then w

atched as the crew
 m

em
ber’s passport w

as tossed 
into the sea, destroying the only record of his existence. 

“The other w
orkers just saw

 that life is very cheap,” Sriev K
ry recalls. 

“It is cheaper than the bodies of dogs.” 
H

e tried not to cause problem
s and w

orked nonstop on the boat, sorting 
m

ountains of fish. H
e saw

 other crew
 beaten or scalded by w

ater tossed on 
them

 w
hen they w

ere too sick to w
ork. 

“It’s like a slave’s life. It’s even w
orse than a slave. Slaves can 

som
etim

es com
plain or challenge the ow

ner,” he says. “If w
e refused, if w

e 
com

plained, the Thai ow
ner alw

ays asked: ‘Y
ou w

ant to live? Y
ou w

ant to 
have a life? O

r do you w
ant to die?’” 

Sriev K
ry w

as only able to contact his w
ife a few

 tim
es from

 Benjina. 
H

e told her he w
asn’t sure he’d ever m

ake it back hom
e to the em

erald green 
rice paddies and lotus fields they tended together. 

Tw
o of their four children w

ere studying in the capital, Phnom
 Penh, 

w
ith one already in university. The baby w

as just a year old, and the fam
ily 

w
as struggling to survive because Sriev K

ry never sent the m
oney he w

as 
prom

ised. But his w
ife, K

han Srin, encouraged him
 to hold on. To focus on 

staying alive. 
W

hen he w
as finally rescued, Sriev K

ry w
as done being silent: H

e 
volunteered to testify against his captain. H

e saw
 it as his duty to speak out to 

prevent others from
 facing the sam

e fate. H
e is still w

aiting for his day in 
court. Today, at 44, he earns about $10 a day farm

ing the field that rings a one-
room

 shack perched on stilts overlooking the few
 acres of land he ow

ns. H
e 

sleeps here som
etim

es, aw
ay from

 his nearby village, to stand w
atch over his 

crops. H
e also sells m

angoes from
 his beat-up m

otorbike just across the border 
in V

ietnam
 and harvests catfish from

 a lake —
 the only fishing he says he w

ill 
ever do again. 

It’s not m
uch, but it’s enough to pay his debts and feed his fam

ily. H
is 

captain in Benjina sw
ore m

ore earnings w
ould be sent, but Sriev K

ry says 
nothing ever cam

e. 
H

e rem
ains angry and is still haunted by the im

age of the dead 
crew

m
an’s passport being throw

n into the sea. But he’s happy to be hom
e and 

vow
s he’ll never leave his fam

ily again. 
“I w

as just rescued from
 hell,” he says, shaking his head. “W

hy w
ould I 

go back to hell again?” 

STILL A FISH
ERM

AN
 

Y
A

N
G

O
N

, M
yanm

ar —
 Phyo K

yaw
’s father w

ept w
hen he heard his 

son w
as returning to Thailand to board another fishing boat. But there w

as 
nothing he could do. 

A
fter the 31-year-old w

as rescued from
 Benjina, he w

orked a few
 

m
onths on the gritty outskirts of Y

angon driving a bus and a m
otorbike taxi, 

but the m
oney w

asn’t good and his bike soon w
as stolen. 

Several of Phyo’s friends from
 Benjina already had gone back to 

Thailand to find better-paying w
ork, and they encouraged him

 to get a 
passport and join them

 on another fishing boat. They had heard good stories 
about the com

pany, and they all had legal w
orking docum

ents this tim
e. They 

w
ere convinced their papers w

ould protect them
 from

 exploitation. 
Phyo left M

yanm
ar w

ithout telling his father. H
e w

ent to the sam
e port 

tow
n w

here he w
as initially trafficked and got on a traw

ler w
ith 13 other 

Burm
ese m

en. 
A

fter being beaten and spending m
ore than tw

o years on Benjina w
ith 

no pay, he w
as scared of being trafficked again but decided to take a chance. 
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A
s he prepared to leave, he m

et other fisherm
en w

ho had just docked —
 they 

had been at sea for three years w
ithout touching land. 

“I don’t think it’s fair, but it’s m
y choice to go,” Phyo says. “M

y father 
is the only financial provider here for the m

om
ent so at least if I go to 

Thailand, I can bring som
e m

oney back.” 
Phyo didn’t know

 w
here his boat w

as going or how
 long he w

ould be 
gone. H

e also had no idea if he w
as fishing legally or poaching, a com

m
on 

but dangerous practice that can land an entire crew
 in a foreign jail. 

The days w
ere still long but, this tim

e, he got a few
 m

ore hours of sleep 
—

 four or five a night —
 and he w

asn’t beaten. 
A

fter six m
onths at sea, the traw

ler returned to Thailand. Phyo should 
have m

ade nearly $1,600 for the trip, but w
as left w

ith just $350 after 
deductions for fees, food and supplies. 

H
e could have earned nearly double that am

ount driving the m
otorbike 

taxi back hom
e. Still, he’s thinking about going out to sea again w

ith another 
group of B

enjina guys. 
H

is 
father, an electrical engineer, can only shake his head w

ith 
disappointm

ent. 
“A

s parents, you are alw
ays w

orried about your children,” A
ye K

yaw
, 

67, says inside the fam
ily’s sm

all, sw
eltering apartm

ent. 
But Phyo just shrugs. Fishing is w

hat he know
s. 

“If I can get a better job here, I w
on’t go,” he says. “But if I don’t have 

anything, I w
ill go on a fishing boat.” 

…
 

Inform
ation for this story cam

e from
 interviews with nearly 15 form

er fisherm
en in 

C
am

bodia, M
yanm

ar and Thailand along with nonprofits in C
am

bodia and Thailand. 
Associated Press writers Esther H

tusan in Yangon, M
yanm

ar, and Sopheng C
heang in 

Phnom
 Penh, C

am
bodia contributed to this report.
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B
y M

artha M
endoza (A

ssociated Press) 
Feb. 25, 2016 

Federal officials are preparing to 
enforce an 86-year-old ban on 

im
porting goods m

ade by children or slaves under new
 provisions of a law

 
signed by President Barack O

bam
a. 

“This law
 slam

s shut an unconscionable and archaic loophole that forced 
A

m
erica to accept products m

ade by children or slave labor,” said Sen. Ron 
W

yden, an O
regon D

em
ocrat w

ho w
orked on the legislation. 

The Tariff A
ct of 1930, w

hich gave C
ustom

s and Border Protection the 
authority to seize shipm

ents w
here forced labor w

as suspected and block 
further im

ports, w
as last used in 2000, and has been used only 39 tim

es all 
together largely because of tw

o w
ords: “consum

ptive dem
and” —

 if there w
as 

not sufficient supply to m
eet dom

estic dem
and, im

ports w
ere allow

ed 
regardless of how

 they w
ere produced. 

The Trade Facilitation and Trade Enforcem
ent A

ct signed by O
bam

a on 
W

ednesday elim
inated that language, allow

ing stiffer enforcem
ent. U

.S. 
C

ustom
s and Border Protection C

om
m

issioner G
il K

erlikow
ske and agency 

leaders are planning a briefing Friday to explain how
 they'll be im

plem
enting 

the new
 law

. 
“If the U

.S. governm
ent w

orks to really keep out goods m
ade w

ith forced 
labor, this change w

ill have a profound ripple effect on supply chains 
w

orldw
ide,” said D

avid A
bram

ow
itz, w

ho advocated for the change as vice 
president for H

um
anity U

nited. 
To start an investigation, C

ustom
s needs to receive a petition from

 
anyone —

 a business, an agency, even a non-citizen —
 show

ing “reasonably 
but not conclusively” that im

ports w
ere m

ade at least in part w
ith forced labor. 

A
 of m

ore than 350 goods produced by child labor or forced labor 
provides a detailed breakdow

n that hum
an rights groups plan to use as they 

petition the governm
ent to take action. These include peanuts from

 Turkey, 
gold from

 G
hana, carpets from

 India and fish and shrim
p from

 Thailand. 
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But advocate N
eha M

isra at the Solidarity C
enter, another nonprofit that 

w
orked for the legal change, said petitions are hard to file and proving a case 

is com
plicated. 

N
onetheless, she w

as encouraged. "Before U
.S. law

 said that w
e w

ould 
tolerate forced labor if w

e really w
anted a product for dom

estic consum
ption. 

N
ow

, w
e are saying that w

e w
ill not tolerate forced labor for any reason. This 

is a m
ajor step forw

ard," M
isra said. 

Last year found Thai com
panies ship seafood to the U

.S. that w
as caught 

and processed by trapped and enslaved w
orkers. A

s a result of the reports, 
m

ore than 2,000 trapped fisherm
en have been rescued, m

ore than a dozen 
alleged traffickers arrested and m

illions of dollars' w
orth of seafood and 

vessels seized. 
Last A

pril, the A
P also identified and highlighted the legal loophole that 

allow
ed continued im

ports of slave-caught seafood. A
 m

onth later, O
bam

a 
prom

ised to repeal the consum
ptive dem

and exception and ensured “sw
ift, 

strong and effective enforcem
ent.” 

…
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Report finds trafficking persists on Thai fishing boats, as cam
paigners 

challenge superm
arkets to guarantee products are free of rights abuses 

B
y A

nnie K
elly (The G

uardian) 
January 23, 2018 

Thailand’s billion-dollar seafood export industry rem
ains infested w

ith 
hum

an rights abuses despite governm
ent pledges to stam

p out slavery in its 
fishing industry, according to research by H

um
an Rights W

atch. 
Four years after dam

ning revelations of chattel slavery aboard Thai 
fishing boats linked to seafood exported and sold by m

ajor retailers around 
the w

orld, a report says that rights violations in one of Thailand’s m
ajor export 

industries continue unabated, including forced labour and w
idespread hum

an 
trafficking. 

For the report H
R

W
 conducted interview

s w
ith 248 current and form

er 
Burm

ese and Cam
bodian fisherm

en as w
ell as Thai officials, boat ow

ners, 
local activists and U

nited N
ations agency staff over a tw

o-year period in all 
of Thailand’s m

ajor fishing ports. 
It docum

ented how
 m

igrant fisherm
en from

 south-east A
sia continue to 

be routinely trafficked on to fishing boats, prevented from
 leaving or changing 

em
ployers, and are often not paid for their w

ork or paid less than the m
inim

um
 

w
age. “W

hat the report found w
as that although this m

ilitary governm
ent has 

taken m
ore positive steps forw

ard than the last, the reform
s that have been put 

in place are still largely cosm
etic,” said Brad A

dam
s, director of H

um
an 

Rights W
atch in A

sia. 
“Forced labour is routine. The w

orkers w
e interview

ed described being 
trafficked on to ships, trapped in jobs they couldn’t leave, physical abuse, lack 
of food, long hours and aw

ful w
orking conditions. The w

orst thing for m
any 

of them
 w

as not being paid – the psychological harm
 and final indignity w

as 
the hardest to bear.” 
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Steve Trent, chief executive of the Environm
ental Justice Foundation 

(EJF), w
ho has been w

orking w
ith the Thai governm

ent on its reform
s, said 

the focus should also be on ensuring that those selling seafood to consum
ers 

take responsibility for ensuring supply chains are free from
 rights abuses. 

“There is no shadow
 of a doubt that w

idespread and very serious labour 
violations are continuing throughout the industry,” said Trent. “Buyers and 
retailers have failed com

prehensively to play their part in finding a real 
solution.” 

H
e said the creation of the Sustainable Seafood Taskforce had failed to 

live up to its prom
ises: the industry body, m

ade up of superm
arkets, buyers 

and retailers sourcing seafood from
 Thailand, w

as set up in 2015 to bring 
transparency and accountability to their supply chains. 

“N
ever in m

y career have I seen a process m
ore focused on talking in 

hotel room
s in Bangkok rather than actually com

m
itting to using their 

influence to create real change,” he said. 
“I challenge any of the retailers selling Thai seafood to consum

ers to 
guarantee that products from

 Thailand are free from
 hum

an rights abuses and 
illegal fishing. They have arguably m

ore pow
er than anyone else and they are 

failing to use it.” 
The Sustainable Seafood Taskforce did not respond to a request for 

com
m

ent. 
A

 m
ajor investigation by the G

uardian in 2014 exposed brutal cases of 
slavery aboard Thai fishing boats feeding trash fish – inedible or infant species 
of fish to be ground into fishm

eal – into the supply chain of praw
ns sold by 

superm
arkets in the U

K
, Europe and U

nited States. 
In 2015 the European U

nion im
posed a “yellow

 card” on Thailand under 
its illegal, unreported and unregulated (IU

U
) fishing fram

ew
ork, threatening 

to ban Thai fisheries im
ports if the governm

ent failed to clean up its fishing 
industry, including labour rights violations. 

The Thai governm
ent responded w

ith a broad program
m

e of reform
s 

including 
new

 
law

s 
to 

regulate 
and 

im
prove 

w
orking 

conditions, 
docum

entation and w
ages for m

igrant fisherm
en. A

 “port-in, port-out” (Pipo) 
system

 w
as also created to require boats to report for inspections, as w

ell as 
lim

iting tim
e at sea to 30 days. 

H
ow

ever, H
R

W
 said that although som

e progress had been m
ade, the 

persistence of trafficking and forced labour on fishing boats illustrated that 
m

any of the reform
s w

ere cosm
etic. 

The report said that the labour inspection regim
e w

as largely a “theatrical 
exercise for international consum

ption” and that in 2015 Thailand failed to 
find a single case of forced labour in inspections of 474,334 fishing crew

. 
The group is now

 urging the European U
nion to continue using the IU

U
 

fram
ew

ork to keep the pressure on the Thai governm
ent to address trafficking 

and slavery at sea. 
“A

lthough w
e understand that the IU

U
 is designed to focus on fishing 

stocks and environm
ental issues, w

e’re really concerned that a m
ove to 

address hum
an rights concerns outside the IU

U
 fram

ew
ork m

eans that w
e w

ill 
lose the only real effective tool that the EU

 had to address trafficking and 
forced labour in the Thai seafood industry,” said A

dam
s. 

Luisa Ragher, deputy of the delegation of the European U
nion in 

Thailand, said that the EU
 is com

m
itted to w

orking alongside the Thai 
governm

ent to tackle labour rights violations. 
“The governm

ent of Thailand has given high priority to this and put 
significant effort into addressing these problem

s. There are still shortcom
ings 

but progress has been m
ade and w

e are confident of their com
m

itm
ent to 

im
proving things,” she said. “W

e are w
orking intensively at opening up a 

broader discussion on labour rights that extends past fishing into other sectors. 
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1.D
uring the last tw

o years, the Royal Thai G
overnm

ent has determ
ined

and put a great effort into solving labour problem
s in the fishing industry. The 

G
overnm

ent 
has 

im
plem

ented 
various 

legal 
reform

s, 
policies, 

and 
strengthened law

 enforcem
ent on labour protection as w

ell as engaged closely 
w

ith the private sector, non-governm
ental organizations and neighbouring 

countries. A
s a result, there has been significant im

provem
ent in the labour 

situation in the fishing industry in m
any areas.  

…
  

2.
O

ne of the positive steps that Thailand has taken that has led to
significant change in the labour situation in the fishing industry is the 
im

plem
entation of the Royal O

rdinance on Fisheries B.E. 2558 (2015). The 
R

oyal O
rdinance has im

posed severe punishm
ents and higher fines, and 

together w
ith the execution of the labour law

s, have led to the deterrence and 
elim

ination of labour trafficking and illegal w
orkers on fishing vessels. 

D
uring the last tw

o years, there have been m
ore than 4,240 cases of fishery-

related crim
es and labour law

 violations brought forw
ard before the crim

inal 
court, out of w

hich, 85 cases w
ere prosecuted for hum

an trafficking crim
es. 

O
ver 50 defendants found guilty w

ere jailed w
ith the m

axim
um

 sentence of 
14 years and fined w

ith the m
axim

um
 of 2.5 m

illion Thai Bahts (67,500 
Euros) as w

ell as got their vessels confiscated.   
3.

W
ith regards to the prevention of forced labour, num

erous new
m

easures have been introduced. For instance, the issuance of special 
Seabooks for over 70,600 seam

en to date; the stipulation that the w
ork 

contracts m
ust have tw

o copies draw
n up - one of w

hich m
ust be given to the 

w
orker; the requirem

ent for em
ployers to pay their fishery w

orkers m
onthly 

via bank transfer – so far nearly 5,000 w
orkers have been paid through this 

channel; the stipulation that w
ithholding the identification docum

ents of 
w

orkers is a punishable offence under the Prevention and Suppression of 
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H
um

an Trafficking A
ct; the issuance of new

 legislation governing recruitm
ent 

agencies to prohibit debt bondages and the licensing of over 100 recruitm
ent 

agencies; the revision of the existing regulation regarding to the right to 
change em

ployers especially in the fishing sector – as of 2017, over 100,000 
w

orkers had successfully changed their em
ployers …

  
4.O

n the issue of aw
areness raising am

ong w
orkers about their rights,

the 
Royal 

Thai 
G

overnm
ent 

has 
established 

three 
Post-arrival 

and 
R

eintegration C
entres along the border to ensure m

igrant w
orkers, including 

those in the fishery sector, receive adequate inform
ation about their rights. 

The C
entres also conduct prelim

inary screening for potential cases of hum
an 

trafficking and verification of em
ploym

ent contracts. …
  

5.O
n the com

plaint channels, the Royal Thai G
overnm

ent partners w
ith

various non-governm
ental organizations (N

G
O

s) in establishing M
igrant 

W
orker A

ssistance C
enters in 10 provinces. In 2017, a total of 57,498 m

igrant 
w

orkers w
ere provided w

ith assistance by the C
enters, quadruple the num

ber 
of m

igrant w
orkers assisted in 2016. Four hotlines available in Thailand's 

neighboring countries’ languages have been established to serve as a channel 
for com

plaints. …
 In 2017, the hotlines received a total num

ber of m
ore than 

130,000 calls, including reports on hum
an trafficking cases that led to over 60 

cases of prosecution. 
6.C

oncerning labour inspections, com
prehensive inspections have been

carried out, covering areas such as ports, seafood processing establishm
ents 

and onboard fishing vessels. …
 The num

ber of labour inspectors and 
interpreters has increased to over 1,500 officers. …

 In 2017, 32 PIPO
 centers 

and 19 Forw
ard Inspection Points conducted inspection and one-to-one 

interview
 of over 53,000 m

igrant w
orkers, of w

hich around 3,500 m
igrant 

w
orkers w

ere found being violated under the labour protection law
. 358 

seafood 
processing 

establishm
ents 

w
ere 

inspected, 
of 

w
hich 

142 
establishm

ents w
ere found to have violated the law

s, and the M
inistry of 

Labour has already assisted the w
orkers and prosecuted the ow

ners of the 
establishm

ents. The current Labour Protection A
ct has been am

ended w
ith a 

view
 to intensifying law

 enforcem
ent by instructing all labour inspectors 

nationw
ide that any offenses associated w

ith labour abused m
ust be brought 

forw
ard to the crim

inal court im
m

ediately, instead of giving order to the 
operators to correct their practices. 
…
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The governm
ent favours technological solutions, but workers say collective 

action is essential to stopping abuse. 

B
y J.J R

ose (A
l Jazeera) 

Septem
ber 13, 2018 

Sam
ut Sakhon, Thailand - In 2013, Chairat Ratchapaksi found a job in 

com
m

ercial fishing to support his fam
ily. The 40-year-old from

 Thailand's 
central Phetchaburi province w

ent to see a boat ow
ner in Sam

ut Song K
ram

 
Province, w

hich straddles the G
ulf of Thailand, and w

as hired quickly as a 
fisherm

an. From
 then on, he w

as at sea m
ore or less continuously for tw

o 
years, until 2015. H

e says he w
as forced to w

ork 24-hour shifts, w
as not paid 

and, w
hen he com

plained, w
as beaten by his skipper and threatened w

ith being 
throw

n overboard. A
t the end of his stint, he said he w

as "dum
ped on an island 

and put in jail". 
C

hairat festered for m
onths in one of the grim

 holding pens on Benjina, 
a rem

ote Indonesian fishing island com
panies reserve for labourers they no 

longer need. "I didn't know
 how

 to escape," says C
hairat, w

ho now
 runs the 

Thai and M
igrant Fishers U

nion G
roup (TM

FG
). "W

e sent a letter to the Thai 
am

bassador in Indonesia from
 prison but w

e got no response. N
othing 

happened. I thought, 'W
ho is going to rescue m

e?' I felt hopeless." 
Thailand is the w

orld's third-largest seafood exporter and biggest 
producer of tinned tuna. H

alf of the estim
ated 600,000 m

en w
orking in the 

industry are from
 countries such as M

yanm
ar and C

am
bodia, according to the 

U
nited N

ations. A
long w

ith Thais, they are trafficked and forcibly set to w
ork 

on com
m

ercial fishing boats throughout the region, supplying seafood 
products to global consum

ers. 
…

 
H

um
an Rights W

atch (H
R

W
) in A

ugust called on Thailand to ratify and 
im

plem
ent 

the 
International 

Labour 
O

rganization's 
W

ork 
in 

Fishing 
C

onvention.  
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A
ccording to local N

G
O

, the Labour Rights Protection N
etw

ork, (LPN
) 

as m
any as one in 10 com

m
ercial fisherm

en in the region are slave labourers. 
Testim

onies gathered by LPN
 confirm

 that Chairat's experience is not 
unusual. Like C

hairat, fisherm
en are forced to w

ork for several years at sea, 
cut off from

 fam
ily and from

 the rest of the on-land w
orld.  

Lek, from
 K

anchanaburi in Thailand's w
est, w

as rescued tw
o years ago 

from
 another favourite Indonesian island w

hich serves as a dum
ping ground, 

A
m

bon. H
e has a photograph of him

self on his phone w
hen he w

as stuck at 
sea. H

e hardly set foot on land for a decade as he w
as enslaved by his bosses. 

In the im
age, he looks young and has long hair. N

ow
, his hairline has 

fallen back, he has an aw
kw

ard stance and his eyes are deep-set. 
"N

ow
 I w

ant to help m
y fellow

 fisherm
en," he says. 

…
 

The Thai governm
ent, concerned about international trade agreem

ents in 
m

arkets such as the EU
 and the U

S, w
hich have raised hum

an rights concerns, 
has w

orked to end the trafficking and enslavem
ent of local and m

igrant 
fisherm

en in Thailand. 
Since 2017, traw

ler ow
ners have had to ensure, by law

, that there is 
adequate com

m
unication technology on every ship and to allow

 all w
orkers 

to freely contact their fam
ilies w

hile on board. 
A

s part of its anti-slavery efforts, the governm
ent also banned fisherm

en 
under the age of 18 from

 w
orking and sought an electronic bank transfer 

system
 for w

ages, to verify paym
ent is taking place. 

A
s a rew

ard for its push to stam
p out trafficking in the fishing sector, 

Thailand in June stepped up a notch of the U
S State D

epartm
ent's Trafficking 

in Persons Report - it had previously been Tier 3, the low
est possible level. 

Set up in 2015 as an initiative of the LPN
, the TM

FG
 m

onitors satellites 
to track ships that rem

ain at sea for long periods, w
hich is often a sign that 

they are using slave labour. Ships can stay at sea for years as they transfer 
their haul to larger boats, w

hich take the produce back to shore. 
The m

onitoring system
 relies on regular inspections and policing, w

hich 
are expensive and difficult to m

aintain. 
"The Thai governm

ent has not taken the steps necessary to end forced 
labour and other serious abuses on fishing boats," H

R
W

 said in January. 
The Thai governm

ent responded directly to the report and offered a long 
list of m

easures it says it had taken. 

…
 

A
ccording to Patim

a Tungpuchayakul, LPN
 director, one of the m

ajor 
logistical obstacles for regulators is the vast and com

plex supply chain in this 
sector. "There are so m

any participants in this industry," she says. "M
any 

operators across the catching, processing and exporting links in the chain can 
m

ean the sector is very difficult to follow
." 

The Thai D
epartm

ent of Fisheries lists 82 seafood processors approved 
for export alone. The LPN

 estim
ates that there are betw

een 10,000 and 20,000 
fishing boats supplying these processors. 

C
hairat's escape cam

e three years ago. H
e w

as spotted by a delegation 
including Patim

a and TM
FG

 m
em

bers w
ho w

ere visiting the island in order 
to repatriate enslaved fisheries w

orkers. 
"W

e thought there w
ere around 100 ex-slave fisherm

en there," Patim
a 

says. "W
e found about 1,000." 

For his part, Chairat says he w
as lucky to be found at all. "Som

e local 
villagers told the delegation about those of us in jail." N

ow
 as chairm

an of the 
TM

FG
, he w

orks to find, register and eventually release and repatriate slave 
fisherm

en. The organisation estim
ates it has found and organised the release 

of around 4,000 slave fisherm
en since 2014. 

W
hile they w

ork through official channels, the w
ork can be dangerous. 

It's not uncom
m

on, for instance, for fishing com
panies to bribe local 

authorities, leaving the slave rescuers w
ith no effective protection in isolated 

locations.  
C

hairat fears he could be killed. 
C

hairat, Patim
a and the TM

FG
 team

 have developed a system
 w

hereby 
slave w

orkers can m
ake calls for help on their m

obiles w
hile at sea w

ithout 
being detected. The details of this schem

e, Chairat said, m
ust be kept secret. 

H
e now

 sees the release of slave fisherm
en as his central aim

 and 
is com

m
itted to freeing the w

orkers and raising aw
areness of their plight. A

 
consum

er w
ar on the industry, he says, is not the answ

er. "W
e don't w

ant to 
pressure consum

ers to stop buying seafood," he says.  "A
 boycott affects the 

fisherm
en too. The solution is that the w

orkers have to have pow
er. There has 

to be collective action." 
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g
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s
related
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traf fickin

g
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d
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th
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th
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n
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in
vogue.D

oin
g
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in
g
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traffickin
g
h
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com
e

to
m
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gen

eral,deployin
g
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s
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th
e
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d
h
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an
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n
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s
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d
m
ech

an
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P
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N

2000)
an

d
to
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e
U
S
T
raffickin

g
V
ictim

s
P
rotection

A
ct
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all
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h
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a
crim

i-
n
alist

m
o
del

of
regulation
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h
uan

g
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h
uan

g
2014).

In
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w
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d
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e
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th
eir
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h
e
IL
O
,for

exam
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ple,
h
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a
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e
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pro
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represen
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d
coun

tin
g
th
ose

w
h
o
are

traf ficked
re
flects

th
e
belief

th
at

clarity
about

th
e
un

ique
ch

aracteristics
an

d
circum

stan
ces

of
th
ose

in
volved

provides
th
e
m
ost

secure
foun

dation
on

w
h
ich

to
tackle

an
d

elim
in
ate

traf fickin
g.

Y
et

w
h
eth

er
th
e
con

cern
is
th
e
predicam

en
t
of

th
ose

w
h
o
fin

d
th
em

selves
trafficked

or
th
e
con

dition
s
th
at

en
able

th
e
perpetrators

to
succeed

at
th
eir

plan
s,
th
ere

are
reason

s
to

query
th
is

assum
ption

.
W

h
en

it
com

es
both

to
th
e
an

alysis
of

traf fickin
g

an
d
to

th
e
legal

an
d
policy

respon
ses

to
traf fickin

g,
it
m
ay

be
m
ore
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pro
ductive

in
stead

to
take

th
e
con

n
ection

s
w
ith

precarious
w
ork

as
th
e

startin
g
poin

t.
In
deed

traf fickin
g
m
igh

t
be

seen
in

relation
to

–
even

as
a
species

of
–
precarious

w
ork.

B
ecause

it
so

often
overlaps

w
ith

ordin
ary

w
ork

an
d
econ

om
ic

activity,
traf fickin

g
can

be
pro

ductively
exam

in
ed

th
rough

a
con

sideration
of

th
e
com

plex
structures

an
d
reg-

ulatory
in
stitution

s
th
at

both
sustain

it
and

join
it
to

oth
er

form
s
of

w
ork.

W
h
atever

its
distin

ctive
ch

aracteristics,
focusin

g
on

th
e
sim

ilar-
ities

betw
een

traf fickin
g
an

d
oth

er
w
ork

situation
s
allow

s
us

to
subject

key
term

s
such

as
coercion

to
in
sigh

ts
an

d
form

s
of

an
alysis

th
at

are
already

w
ell-developed

in
th
e
disciplin

e
oflabor

law
.S

tillbroader
legal

an
alysis

can
en

able
us

to
better

iden
tify

con
texts

in
w
h
ich

both
traf fick-

in
g
an

d
forced

labor
are

likely
to

em
erge,

an
d
at

th
e
sam

e
tim

e
brin

g
a

h
ost

of
rules,

in
stitution

s
an

d
practices

in
to

view
w
h
ose

relevan
ce

to
traffickin

g
an

d
forced

labor
w
e
m
igh

t
oth

erw
ise

m
iss.

T
o
th
is
en

d,
th
is
ch

apter
follow

s
th
e
follow

in
g
itin

erary.
T
h
e
first

part
suggests

h
ow

an
d
w
h
y
traffickin

g
m
igh

t
be

un
derstoo

d
as

a
n
or-

m
al
rath

er
th
an

exception
al
part

of
th
e
w
orld

of
w
ork.It

describes
h
ow

traf fickin
g
is
n
ow

deeply
in
tegrated

in
to

ordin
ary

econ
om

ic
processes

an
d
activities

in
th
e
private

sector,
an

d
for

th
at

reason
is
n
ot

easily
separated

from
oth

er
form

s
of

w
ork,

especially
precarious

w
ork.

T
h
e

secon
d
part

con
siders

th
e
legal

de
fin

ition
of

traffickin
g
as

w
ell

as
tw
o

key
term

s
an

d
con

cepts,
exploitation

an
d
coercion

,
th
at

are
cen

tral
to

th
e
iden

ti fication
an

d
an

alysis
of

traffickin
g
an

d
forced

labor.O
ver

an
d

over,
th
ese

de
fin

ition
s
an

d
term

s
con

tin
ually

fail
at

th
eir

cen
tral

task.
R
ath

er
th
an

m
erely

an
un

fortun
ate

con
tin

gen
cy

or
sh
ortcom

in
g,

th
is

failure
h
as

an
alytic

roots.
E
xploitation

provides
n
o
explan

atory
basis

on
w
h
ich

to
distin

guish
traf fickin

g
an

d
forced

labor.
A
n
d
because

it
is

a
ubiquitous

elem
en
t
of

labor
con

tractin
g,

coercion
can

n
ot

provide
a

secure
or

tractable
w
ay

to
differen

tiate
traf fickin

g
an

d
forced

labor
from

precarious
w
ork.

In
th
e
face

of
th
ese

de
fin

ition
al
in
stabilities

an
d
an

alytic
sh
ortcom

-
in
gs,

th
e
th
ird

part
con

siders
th
e
m
ove

to
h
ard

data
an

d
n
um

bers
in

an
ti-traf fickin

g
in
itiatives:th

e
creation

of
in
dicators

by
w
h
ich

to
iden

-
tify

an
d
quan

tify
traf fickin

g
an

d
forced

labor,
an

d
th
e
recen

t
efforts

to
value

th
e
pro

fits
th
ey

gen
erate.

L
ookin

g
at

key
reports

of
th
e
IL
O
,
th
is

part
explores

w
h
y
data

alon
e
can

n
ot

solve
th
e
de
fin

ition
alun

certain
ties

in
th
e
legalde

fin
ition

s
oftraffickin

g.T
h
e
fin

alpart
suggests

th
at
despite

th
eir

popularity
as

govern
an

ce
m
ech

an
ism

s,
coun

tin
g
an

d
m
easurin

g,
rath

er
th
an

provide
a
prom

isin
g
basis

on
w
h
ich

to
address

problem
s

related
to

traffickin
g,
m
ay

in
stead

be
a
distraction

.
W
e
sh
ould

in
stead
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un
derstan

d
th
em

as
projects

in
kn

ow
ledge

pro
duction

,
projects

w
h
ich

m
ay

en
tren

ch
crim

in
alist

approach
es

an
d
ultim

ately
obscure,

rath
er

th
an

illum
in
ate

th
e
system

ic
an

alysis
n
eeded

to
both

un
derstan

d
an

d
address

th
e
role

of
law

in
traf fickin

g.

N
O
R
M

A
L
IZ

IN
G

T
R
A
F
F
IC

K
IN

G

T
raffickin

g
is

routin
ely

exception
alized,

th
at

is,
traffickin

g
is

distin
-

guish
ed

both
n
orm

atively
an

d
descriptively

from
ordin

ary
labor,

th
e

con
tractual

form
s
th
rough

w
h
ich

it
operates,

th
e
organ

ization
al

prac-
tices

in
w
h
ich

it
is
em

bedded
an

d
th
e
m
igration

pattern
s
by

w
h
ich

peo-
ple

travel
to

en
gage

in
it.

It
is
distin

guish
ed,

m
oreover,

in
w
ays

th
at

typically
carry

profoun
d
m
aterial

an
d
sym

bolic
sign

i fican
ce

for
th
e
par-

ties
in
volved.Y

et
w
h
atever

m
igh

t
be

distin
ctive

about
traf fickin

g,th
ere

are
pow

erful
reason

s
to

th
in
k
of

traf fickin
g
as

an
in
tegral

part
of

con
-

tem
porary

laborm
arkets.T

raf fickin
g
m
igh

t
even

be
im

agin
ed

as
en

tirely
n
orm

al
in

at
least

four
respects.

First,
like

forced
labor

in
gen

eral
(IL

O
2012:

20),
traf fickin

g
can

be
foun

d
in

a
quite

w
ide

ran
ge

of
jobs

an
d
in
dustries;

it
is
an

ordi-
n
ary,

even
quotidian

,
part

of
w
ork

in
m
an

y
places.

In
th
e
w
ords

of
th
e
IL
O
,
“[f]orced

labour
can

be
foun

d
in

practically
all

coun
tries

an
d

all
econ

om
ic

sectors”
(Ibid.).

D
ue

to
assiduous

advocacy
efforts

an
d

legal
reform

cam
paign

s,
it
is
n
ow

con
ven

tion
al
to

associate
traffickin

g
w
ith

sex
traf fickin

g,
traffickin

g
of

w
om

en
an

d
girls

in
particular.

H
ow

-
ever,

just
over

h
alf

of
th
ose

officially
coun

ted
as

trafficked
are

fem
ale,

an
d
alth

ough
such

person
s
can

be
foun

d
in

th
e
h
istoric,

an
d
expected,

locales
of

dom
estic

an
d
agricultural

labor,
th
ey

also
w
ork

in
en

tirely
m
o
dern

sectors
of

th
e
econ

om
y
such

as
con

struction
,
m
an

ufacturin
g,

caterin
g
an

d
h
ospitality

(D
ow

lin
g
et

al.
2007).

P
ut

sim
ply,

lots
of

m
en

as
w
ellas

w
om

en
are

traf ficked,an
d
w
om

en
are

trafficked
for

n
on

-sexual
as

w
ell

as
sexual

labor.
S
econ

d,
traf fickin

g
is
lin

ked
in

m
yriad

w
ays

to
th
e
ordin

ary
circula-

tion
of

resources
w
ith

in
th
e
global

econ
om

y,as
w
ell

as
to

th
e
in
creased

flow
s
of

labor
m
igration

associated
w
ith

social,
econ

om
ic
an

d
political

ch
an

ge
an

d
uph

eaval(T
h
om

as
2011).In

deed
m
igration

an
d
traf fickin

g
are

deeply
in
terlin

ked;w
e
m
igh

t
th
in
k
of

traf fickin
g
as

a
feature

of
th
e

dark
side

ofglobalm
arkets,part

ofth
e
m
arket

for
“bads”

th
at
in
evitably

travels
w
ith

th
e
m
arket

for
goo

ds
(B

raith
w
aite

2005).
P
rocesses

th
at

facilitate
th
e
participation

of
w
orkers

in
licit

global
labor

m
arkets

also
facilitate

th
eir

participation
in

in
form

al,
grey

or
sim

ply
illegal

m
arkets
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(A
n
dreas

2000).
W

h
at

sustain
s
th
e
global

flow
s
of

ordin
ary

m
igran

t
laborfrequen

tly
en

ablestraf fickin
g
asw

ell,alon
g
w
ith

m
an

y
oth

erform
s

ofw
ork

th
atin

volve
elem

en
tsofforce,fraud,coercion

an
d
exploitation

.
T
h
e
supply

an
d
con

tractin
g
ch

ain
s
n
ow

so
in
tegralto

globalpro
duction

an
d
service

delivery
m
ay

n
ot

fun
dam

en
tally

differ
in

structure
an

d
oper-

ation
from

th
e
circuits

th
rough

w
h
ich

people
are

traf ficked;som
etim

es
th
ey

are
th
e
very

sam
e
th
in
g
(D

ow
lin

g
et
al.2007).For

related
reason

s,
m
an

y
person

s
w
h
o
are

trafficked
are

in
tegrated

in
on

e
w
ay

or
an

oth
er

in
to

th
e
tran

sport
or

pro
duction

of
oth

er
goo

ds
an

d
services.

Forced
labor,

som
e
of

w
h
ich

m
ay

result
from

traf fickin
g,

routin
ely

form
s
part

of
global

pro
duction

ch
ain

s
(IL

O
2005:

63).
A
t
th
e
bottom

en
d
of

th
e

laborm
arket,th

e
parallelsan

d
con

tin
uitiescan

be
especia lly

stark:h
ere,

th
ere

often
seem

s
little

to
distin

guish
traf fickin

g
an

d
forced

labor
on

th
e

on
e
h
an

d
from

w
ork

th
at

is
design

ated
sim

ply
bad

or
precarious

on
th
e
oth

er.
T
h
e
circum

stan
ces

th
at

pro
duce

th
e
latter

w
ill

often
en

sure
th
e
em

ergen
ce

of
th
e
form

er
(see

B
ren

n
an

,th
is
volum

e).
T
h
ird,traf fickin

g
is
frequen

tly
in
terlin

ked
w
ith

even
ts
an

d
uph

eavals
in

th
e
broader

econ
om

y
an

d
polity,

even
ts

th
at

in
variably

roil
labor

m
arkets

as
w
ell.

It
is

n
ow

recogn
ized

th
at

upticks
in

th
e
n
um

bers
of

traf ficked
person

s
are

routin
ely

lin
ked

to
in
creases

in
poverty

an
d

in
security;

th
e
IL
O

h
as

even
observed

a
“strikin

g
correlation

betw
een

h
ouseh

old
vuln

erability
to

sudden
in
com

e
sh
ocks

an
d
th
e
likelih

oo
d
of

en
din

g
up

in
forced

labour”
(IL

O
2014:

1).
T
raf fickin

g
routin

ely
fol-

low
s
in

th
e
w
ake

ofecon
om

ic
in
stability,w

h
eth

er
th
at
in
stability

arises
from

perio
dic

dow
n
turn

s
in

th
e
busin

ess
cycle,

gen
eralized

fin
an

cial
crises

th
at

provoke
risin

g
un

em
ploym

en
t
or

from
structural

ch
an

ges
in

th
e
econ

om
y
th
at

result
in

th
e
declin

e
of

jobs
an

d
in
dustries,

or
even

th
e
loss

of
en

tire
w
ays

of
life.

For
related

reason
s,
traf fickin

g
fre-

quen
tly

tracks
profoun

d
political

an
d
econ

om
ic
tran

sform
ation

s.T
ake,

for
exam

ple,
th
e
tran

sition
to

m
arket

econ
om

ies
in

C
en

tral
an

d
E
ast-

ern
E
urope

an
d
th
e
states

of
th
e
form

er
S
oviet

U
n
ion

,
a
process

cat-
alyzed

by
sh
ock

th
erapy

an
d
th
e
in
tro

duction
ofn

ew
m
arket

in
stitution

s
w
h
ich

pro
duced,in

ter
alia,a

collapse
in

pro
duction

,declin
in
g
in
com

es,
th
e
degradation

of
th
e
social

safety
n
et

an
d
a
sh
arp

rise
in

poverty
as

w
ell

as
extrem

e
h
ardsh

ip
an

d
deprivation

for
m
uch

of
th
e
population

(U
N
IC

E
F
1993:1).W

ith
organ

ized
crim

e
assertin

g
con

trol
over

m
uch

of
th
e
econ

om
y
in

th
e
w
ake

of
w
eak

or
collapsed

state
in
stitution

s,
it

is
h
ardly

surprisin
g
to

fin
d
th
e
em

ergen
ce

of
traffickin

g
for

sexual
an

d
oth

erservices,in
cludin

g
th
e
com

m
ercialsexualexploitation

ofch
ildren

(U
N
IC

E
F
1997:60–61).
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Fourth
,private

actors
in

a
w
ide

ran
ge

of
states

an
d
region

s
appear

to
participate

in
th
e
ph

en
om

en
on

oftraf fickin
g
(IL

O
2005:17).A

lth
ough

traf fickin
g
an

d
forced

laborare
h
istorically

associated
w
ith

con
dition

sof
backw

ardn
ess

(social
an

d
cultural

as
w
ell

as
econ

om
ic),virtually

every
coun

try
is
to
day

eith
er

a
sen

din
g,

tran
sit

or
receivin

g
coun

try
(IL

O
2012:20).L

ike
traffickin

g
in

drugs,traf fickin
g
in

person
s
can

even
plau-

sibly
be

ch
aracterized

as
a
first

w
orld

issue,
in
sofar

as
th
e
grow

th
an

d
persisten

ce
of

traffickin
g
is
often

traceable
to

dem
an

d
em

an
atin

g
from

global
cities,an

d
pro

fits
from

forced
labor

are
h
igh

est
in

w
ealth

y
coun

-
tries

(IL
O

2014:
13).

D
estin

ation
s
for

traf ficked
person

s
often

appear
to

be
eith

er
developed

or
rapidly

in
dustrializin

g
states

such
as

th
e
bur-

geon
in
g
m
etropolises

ofth
e
M
iddle

E
ast.E

ven
traffickin

g
th
at
looks,at

least
at

first
glan

ce,
to

be
a
purely

local
or

region
al

ph
en

om
en

on
m
ay

turn
out

on
furth

er
in
spection

to
be

lin
ked

to
first

w
orld

con
sum

ption
an

d
in
vestm

en
t
pattern

s:
th
in
k
for

exam
ple

of
th
ose

trafficked
for

sex
w
ork

in
S
outh

east
A
sia,

a
sign

i fican
t
n
um

ber
of

w
h
om

service
clien

ts
from

E
urope,

A
ustralia

an
d
N
orth

A
m
erica

(D
erks

2000);
traffickin

g
th
at
is
in
tegrated

in
to

th
e
pro

duction
ofglobally

distributed
goo

ds
such

as
cloth

in
g
an

d
electron

ics
(V

erit é
2014);

or
traf fickin

g
in

con
struc-

tion
labor

associated
w
ith

th
e
pressures

of
m
eetin

g
th
e
deadlin

es
an

d
requirem

en
ts

of
in
tern

ation
al

even
ts

such
as

th
e
W
orld

C
up

(IT
U
C

2014).
T
raffickin

g
an

d
ordin

ary
labor

operate
w
ith

in
com

m
on

econ
om

ic,
social,

political
an

d
legal

con
texts

an
d
forces;

th
ey

also
in
volve

essen
-

tially
sim

ilar
operation

s
an

d
logics.

C
on

sider
th
e
in
sourcin

g
an

d
out-

sourcin
g
ofw

ork
(B

osn
iak

et
al.2005).A

t
th
e
m
ost

basic
level,both

are
design

ed
eith

er
to

con
n
ect

w
orkers

to
n
ew

labor
m
arket

opportun
ities

or
to

in
tro

duce
services

an
d
create

m
arkets

th
at

exploit
th
e
possibili-

ties
ofpro

fitin
g
from

th
e
circum

stan
ces

an
d
ch

aracteristics
ofparticular

w
orkers,

for
exam

ple
th
ose

w
h
o
suffer

from
racial,

eth
n
ic,

gen
der

or
oth

er
form

s
of

discrim
in
ation

(IL
O

2005:
271–274).

B
oth

traffickin
g

an
d
ordin

ary
labor

m
igration

m
ay

arise
to

fill
gaps

in
local

or
dom

es-
tic

labor
m
arkets.

T
h
at

is,
both

m
ay

be
a
respon

se
to

th
e
problem

of
jobs

th
at

can
n
ot

be
filled

th
rough

local
m
arkets

at
th
e
price

on
offer,

or
som

etim
es

at
an

y
price

at
all.

T
raf fickin

g,
like

m
an

y
oth

er
form

s
of

labor
in
sourcin

g,
in
volves

m
ovin

g
to

n
ew

m
arkets

or
to

n
ew

w
ork

sit-
uation

s
th
ose

w
h
o
are,

in
social,

political
or

legal
term

s,
relatively

less
secure

an
d
m
ore

vuln
erable

th
an

local
or

n
ation

al
w
orkers,

an
d
th
ere-

fore
un

likely
or

un
able

to
refuse

term
s
th
at

oth
er

w
orkers

can
n
ot

be
com

pelled
to

accept.
B
ut

th
e
logic

beh
in
d
outsourcin

g
an

d
offsh

orin
g,
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th
e
en

gin
es

of
global

supply
an

d
value

ch
ain

s,
is
th
e
sam

e:
it
m
erely

operates
in

th
e
oth

er
direction

.
O
utsourcin

g
typically

in
volves

relocatin
g
w
ork

to
places

populated
w
ith

(relatively)
low

er-w
age

w
orkers,w

orkers
w
h
o
are

also
m
ore

easily
con

trolled
because

th
ey

possess
eith

er
n
o
or

very
few

better
altern

atives
for

securin
g
in
com

e.It
sh
ould

n
ot

be
surprisin

g
th
at
forced

labor
occurs

m
ost

frequen
tly

in
th
ese

con
texts,w

h
ere

th
ere

are
len

gth
y
subcon

tract-
in
g
ch

ain
s
(Ibid.:

48).
T
h
e
efforts

to
m
atch

w
orkers

to
labor

m
arket

opportun
itiesin

volvessim
ilar,an

d
predictable,pressuresan

d
risksw

h
en

itcom
esto

w
orkin

g
con

dition
san

d
w
orkers’righ

ts,w
h
eth

erth
e
con

text
is
traf fickin

g
or

sim
ple

labor
m
igration

.
T
h
e
capacity

of
outsourcin

g
to

place
dow

n
w
ard

pressure
on

labor
stan

dards
is
w
ell-recogn

ized;in
deed,

w
ork

m
ay

be
outsourced

to
particular

locales
expressly

for
th
e
purpose

ofevadin
g
h
igh

er
labor

stan
dards

or
stron

ger
association

al
righ

ts
in

th
e

h
om

e
jurisdiction

(S
tan

din
g
2011).

In
sourcin

g
carries

sim
ilar

–
an

d
related

–
risks,m

akin
g
it
dif ficult

for
th
ose

in
h
igh

er-w
age

jurisdiction
s

an
d
labor

m
arkets

to
m
ain

tain
,
or

im
prove,

w
ages,

w
orkin

g
con

dition
s

an
d
association

al
righ

ts
(W

eil
2014).

T
raffickin

g
also

overlaps
w
ith

ordin
ary

m
igran

t
w
ork

in
sofar

as
both

rely
on

in
term

ediaries:
tran

sborder
as

w
ell

as
dom

estic.
It
is
w
ell

rec-
ogn

ized
th
at

all
m
igran

t
w
orkers

are
“at

.
.
. risk

of
coercive

recruit-
m
en

t
an

d
em

ploym
en

t
practices”

(IL
O

2005:
18).

T
raf fickin

g
often

in
volves

n
etw

orks
ofactors

in
volved

in
gray,even

illegal,m
arket

activ-
ity

(A
n
dreas

2000;
IL
O

2005:
53;

T
h
om

as
2011).

B
ut

th
e
n
etw

orks
an

d
in
term

ediaries
th
rough

w
h
ich

traf ficked
person

s
travel

overlap
sig-

n
i fican

tly
w
ith

th
ose

th
rough

w
h
ich

legal
com

m
erce

is
con

ducted,
an

d
som

e
traf fickin

g
even

occurs
in

th
e
con

text
of

form
al

m
igration

sch
em

es.For
exam

ple,m
an

y
states

h
ave

w
ell-in

stitution
alized

arran
ge-

m
en

ts
for

th
e
supply

an
d
reception

of
m
igran

t
w
orkers

(P
reibisch

2010;
Faraday

2012:
14–15).

Y
et

w
orkers

w
h
o
use

th
ese

licit
ch

an
-

n
els

n
on

eth
eless

regularly
en

d
up

w
orkin

g
in

situation
s
th
at
possess

th
e

m
arkers

of
forced

labor
or

traf fickin
g
(Faraday

2012:23;IL
O

2005:53;
D
ow

lin
g
et

al.2007;IT
U
C
2014).

For
all

of
th
e
reason

s
–
th
e
presen

ce
of

forced
labor

across
a
w
ide

ran
ge

of
geograph

ical
location

s
an

d
labor

sectors,
lin

kages
to

broader
econ

om
ic
an

d
political

ph
en

om
en

a
an

d
sim

ilarities
in

global
processes

an
d
in
term

ediaries
as

w
ell

as
in

th
e
term

s
of

w
ork

itself
–
th
ere

m
ay

be
little

to
distin

guish
traf fickin

g
an

d
forced

labor
from

ordin
ary

form
s
of

labor.
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T
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C
T
IO

N
S
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F
IN

IT
IO

N
S

A
N
D

K
E
Y

T
E
R
M

S

D
e
fi
n
in
g
T
raffi

ck
in
g
an

d
F
orced

L
abou

r
T
h
e
legal

de
fin

ition
s
of

traffickin
g
an

d
forced

labor
are,

at
least

in
a
form

al
sen

se,
settled

an
d
w
idely

accepted
at

th
e
global

level
(G

al-
lagh

er,
th
is
volum

e).
A
s
com

m
on

ly
recited,

an
d
as

articulated
in

th
e

IL
O

Forced
L
abour

C
on

ven
tion

(IL
O

1930)
an

d
th
e
T
raf fickin

g
P
roto-

col,
key

to
th
e
iden

ti fication
of

forced
labor

are
th
e
elem

en
ts
of

in
vol-

un
tarin

ess
an

d
m
en

ace
of

a
pen

alty, 1
w
h
ile

traffickin
g
in
volves

action
such

as
th
e
recruitm

en
t,tran

sportation
or

h
arborin

g
ofperson

s
th
rough

coercion
,fraud

or
like

m
ean

s
for

th
e
purposes

ofexploitation
. 2
A
s
Jan

ie
C
h
uan

g
h
as

n
oted,traffickin

g
an

d
forced

labor
are

n
ow

con
ceptualized

in
in
creasin

gly
con

vergen
t
w
ays,

w
ith

th
e
IL
O

w
orkin

g
group

on
th
e

im
plem

en
tation

of
th
e
U
N

P
rotocol,for

exam
ple,recom

m
en

din
g
th
at

traffickin
g
be

foun
d
even

in
th
e
absen

ce
of

tran
sit

or
tran

sportation
(C

h
uan

g
2014:631–632).

N
otw

ith
stan

din
g
th
iscon

vergen
ce,an

aston
ish

in
g
am

oun
tofin

stitu-
tion

alan
d
sch

olarly
atten

tion
rem

ain
s
devoted

to
th
e
de
fin

ition
s
oftraf-

fickin
g
an

d
forced

labor,as
w
ellas

to
con

stituen
t
con

cepts
like

coercion
an

d
exploitation

.E
ven

acceptin
g
th
e
in
h
eren

t
open

n
ess

oflegaln
orm

s,
traf fickin

g
rem

ain
s
rem

arkable
in

th
e
exten

t
to

w
h
ich

its
m
ost

cen
tral

con
ceptsare

con
tested:“th

e
very

param
etersofth

e
offen

ce
oftraffickin

g
an

d
its

scope
con

tin
ue

to
be

up
for

grabs”
(K

otisw
aran

2014:360).T
h
is

con
testation

is
just

as
visible

in
th
e
field

as
it
is
w
ith

in
legal

an
d
pol-

icy
debates:it

is
w
ell-recogn

ized
th
at

m
an

y
ofth

e
people

n
ow

classified
by

experts
an

d
in
stitution

s
such

as
th
e
IL
O

as
traf ficked

or
en

gaged
in

forced
labor

do
n
ot

th
em

selves
iden

tify
as

such
(IL

O
2012:8,70),an

d
th
at

rath
er

th
an

providin
g
relatively

sh
arp

an
d
tractable

distin
ction

s,
in

real
life

th
ose

categories
often

overlap
or

break
dow

n
com

pletely.
T
h
e
2014

report,P
ro fits

and
P
overty,n

otes,for
exam

ple,“a
clear

corre-
lation

betw
een

th
e
n
eed

to
borrow

m
on

ey
for

th
e
paym

en
t
of

recruit-
m
en

t
fees”

–
a
com

m
on

predicam
en

t
for

th
ose

w
h
o
m
igrate

in
search

of
w
ork

–
an

d
“th

e
risk

ofen
din

g
up

in
forced

labour”
(IL

O
2014:46).N

ot
on

ly
can

it
be

extraordin
arily

dif ficult
to

distin
guish

exploitative
from

n
on

-exploitative
w
ork;

it
is
w
ell-recogn

ized
th
at

bein
g
traf ficked

itself
is
an

un
stable

con
dition

,because
w
orkers

often
fin

d
th
at
th
eir

w
ork

h
as

m
aterialized,or

been
tran

sform
ed,in

w
ays

th
at

th
ey

did
n
ot

an
ticipate.

For
exam

ple,
people

m
ay

expect
to

m
igrate,

or
even

to
be

sm
uggled,
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in
order

to
w
ork,

yet
fin

d
th
em

selves
subject

to
force

or
fraud

eith
er

by
in
term

ediaries
or

by
th
ose

w
h
o
ultim

ately
em

ploy
th
em

.
O
r
people

m
ay

m
ove

to
take

up
som

e
form

s
ofw

ork,but
discover

w
h
en

th
ey

arrive
th
at

th
ey

are
subject

to
con

dition
s
an

d
con

strain
ts
w
h
ich

th
ey

did
n
ot

bargain
for;

in
deed,

th
ey

m
ay

be
en

gaged
in

w
h
olly

differen
t
form

s
of

w
ork

th
an

th
ey

con
tracted

to
do.

A
s
th
e
IL
O

h
as

put
it,

th
e
“circle

of
deception

”
in

traf fickin
g
can

close
at

a
later

poin
t
(IL

O
2005:49).

A
cen

tral
objective

of
de
fin

ition
s
of

traffickin
g
an

d
forced

labor
is
to

distin
guish

legally
an

d
m
orally

acceptable
from

un
acceptable

w
ork.T

h
e

legal
de
fin

ition
s
of

traffickin
g
an

d
forced

labor
both

presuppose
a
dis-

tin
ction

betw
een

w
ork

th
at

is
coerced

an
d
w
ork

th
at

is
freely

accepted
an

d
w
ork

th
atisdegradin

g
an

d
dem

ean
in
g
versusw

ork
th
atism

in
im

ally
fair

or
acceptable

in
its

con
dition

s.
U
n
derpin

n
in
g
th
ese

distin
ction

s
is

an
attem

pt
to

cordon
offth

ose
w
h
o
are

trafficked
from

th
ose

w
h
o,h

ow
-

ever
un

fortun
ate

in
th
eir

position
,
are

m
erely

subject
to

th
e
ordin

ary
econ

om
ic
pressures

of
th
e
m
arket.

D
espite

th
eir

in
stability,th

ese
legalde

fin
ition

s
perform

con
ceptualas

w
ell

as
m
oral

an
d
expressive

w
ork.

For
exam

ple,
th
ey

operate
to

sepa-
rate

traffickin
g
from

oth
er
form

s
ofw

ork
an

d
labor

m
igration

,in
cludin

g
th
ose

in
w
h
ich

labor
m
arket

in
term

ediaries
play

a
crucial

role.
T
h
ey

distin
guish

th
e
situation

of
som

e
w
orkers

from
th
ose

to
w
h
om

th
ey

m
igh

t
oth

erw
ise

seem
to

be
closely

related,
for

exam
ple

because
of

sh
ared

w
orkin

g
con

dition
s
or

labor
m
arket

position
or

lin
ks

to
a
com

-
m
on

econ
om

ic
en

terprise.T
h
ey

typically
also

plotth
e
distan

ce
betw

een
th
ose

th
ough

t
to

be
victim

s
of

h
arm

an
d
abuse

an
d
th
ose

to
w
h
om

som
e
degree

of
econ

om
ic

agen
cy

is
ascribed.

T
h
ese

con
ceptual

cate-
gories,

in
turn

,
often

track
differen

t
regulatory

strategies.
For

exam
ple,

th
ey

m
ay

delin
eate

th
e
boun

dary
betw

een
w
orkers

w
h
ose

con
cern

s
are

to
be

addressed
th
rough

stren
gth

en
ed

association
al

righ
ts

an
d
h
igh

er
labor

stan
dards

an
d
th
ose

w
h
ose

pligh
t
is
th
e
target

of
h
um

an
righ

ts
an

d
crim

in
al
law

m
easures

(see
P
lan

t,
th
is
volum

e).
Y
et

over
an

d
over

again
,
th
ese

distin
ction

s
prove

in
capable

of
perform

in
g
th
eir

im
agin

ed
roles.T

h
is
w
eakn

ess
is
n
ot

m
erely

an
un

fortun
ate

con
tin

gen
cy;rath

er,
as

explain
ed

n
ext,

key
term

s
w
ill

n
ot

bear
th
e
an

alytic
w
eigh

t
th
at

is
placed

upon
th
em

.

E
xploitation

In
th
e
T
raffickin

g
P
rotocol,

traffickin
g
is
perform

ed
for

a
purpose,

th
at

purpose
bein

g
labor

exploitation
(A

rt.
3).

Y
et

w
h
ile

exploitation
h
as

been
described

as
th
e
“crucial

elem
en

t”
of

th
e
T
raf fickin

g
protocol
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uropean

C
om

m
ission

2004:
53;

IL
O

2005:
7),

w
h
at

it
adds

to
th
e

iden
ti fication

of
traffickin

g
rem

ain
s
stubborn

ly
elusive.

T
h
e
problem

s
w
ith

exploitation
turn

s
out

to
be

sim
ilar

to
th
e
problem

s
iden

tified
w
ith

th
e
con

cept
of

in
terven

tion
in

th
e
public-private

distin
ction

(O
lsen

1985).
E
xploitation

is
an

ideological
rath

er
th
an

an
an

alytic
term

.
W

h
ile

it
sen

ds
a
stron

g
sign

al
of

m
oral

disapprobation
,
it
turn

s
out

to
be

eith
er

redun
dan

t
or

sim
ply

con
clusory

in
action

,
providin

g
a
w
eak

–
if
an

y
–
basis

on
w
h
ich

to
distin

guish
traffickin

g
from

oth
er

con
texts

an
d
w
ork

situation
s.

T
h
e
con

cept
of

exploitation
seem

s
to

presum
e
eith

er
th
e
possibility

of
n
on

-exploitation
or,

m
ore

m
in
im

ally,
agreem

en
t
about

th
e
n
ature

of
un

acceptable
versus

acceptable
term

s
of

w
ork.For

exam
ple,a

fam
il-

iar
m
arker

of
exploitation

is
w
ork

perform
ed

in
con

traven
tion

of
legal

n
orm

s
or

en
titlem

en
ts;

failure
to

respect
legal

n
orm

s
an

d
en

titlem
en

ts
at

w
ork

is
also

a
com

m
on

source
of

th
e
pen

alty
experien

ced
by

w
orkers

in
situation

sofforced
labor.B

ut,asdescribed
below

,m
any

w
orkers

suffer
from

in
frin

gem
en

ts
of

labor
stan

dards,som
e
of

w
h
ich

are
quite

serious.
T
h
us,th

e
in
frin

gem
en

t
ofrigh

ts
at
w
ork

can
n
ot,on

its
ow

n
,be

an
in
di-

cator
of

forced
labor.

A
n
d
w
h
ere

th
e
question

is
th
e
adequacy

of
labor

stan
dards

or
w
orkers’righ

ts,exploitation
suffers

from
an

addition
alde

fi-
cien

cy:w
h
eth

er
w
orkers

are
traf ficked

or
m
erely

en
gaged

in
precarious

w
ork,an

y
effort

to
use

exploitation
as
a
m
ean

s
ofsettin

g
labor

stan
dards

raises
th
e
baselin

e
problem

iden
ti fied

first
in

debates
over

free
trade,

n
am

ely
establish

in
g
th
e
legalrules

an
d
in
stitution

s
th
rough

w
h
ich

non -
exploitative

w
ork

is
organ

ized
(T
arullo

1987).
A
s
debates

about
th
e

place
of

labor
stan

dards
in

th
e
first

W
T
O

S
in
gapore

M
in
isterial

m
eet-

in
g
revealed

an
d
th
e
resultin

g
IL
O

D
eclaration

con
firm

,agreem
en

t
on

th
is
baselin

e
is
extraordin

arily
dif ficult

to
ach

ieve,
particularly

am
on

g
coun

tries
at

vastly
differen

t
levels

of
econ

om
ic
developm

en
t
w
h
ere,in

addition
to

con
flictin

g
in
terests

betw
een

w
orkers

an
d
em

ployers,
th
e

issue
of

w
orkers’righ

ts
an

d
labor

stan
dards

also
en

gages
th
e
question

of
com

parative
advan

tage
am

on
g
states

(IL
O

1998
A
rt.5).

E
xploitation

m
igh

t
also

be
approach

ed
th
rough

th
e
len

s
of

fun
da-

m
en

tal
righ

ts.
H
ere,

th
e
offen

se
of

exploitation
is
un

derstoo
d
as

th
e

assault
on

w
orkers’dign

ity
th
rough

th
e
in
strum

en
talization

of
labor

for
econ

om
ic
gain

w
ith

out
respect

for
th
e
m
in
im

um
con

dition
s
of

h
um

an
existen

ce
or

th
e
in
h
eren

t
value

an
d
w
orth

of
th
e
w
orker

h
erself.

B
ut

rath
er
th
an

resolve
th
e
fun

dam
en

talquestion
,efforts

to
secure

w
orkers’

dign
ity

by
iden

tifyin
g
th
ose

m
in
im

um
con

dition
s
often

sim
ply

restate
th
e
con

un
drum

in
a
n
ew

fram
e,

for
exam

ple
th
e
lan

guage
of

h
um

an
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righ
ts
or

core
labor

righ
ts
or

stan
dards

(R
ittich

2003).It
is
n
ot

surpris-
in
g
in

th
is
con

text
th
at

w
ith

a
few

exception
s,
proposals

to
form

alize
w
orkers’righ

ts
at

th
e
in
tern

ation
al
level

rem
ain

stalled
(M

un
dlak

an
d

R
ittich

2015:88).
E
xploitation

also
becom

es
progressively

less
h
elpful,

an
d
m
ore

dif fi-
cult

to
deploy

as
a
term

ofcon
dem

n
ation

th
at
is
un

iquely
descriptive

of
th
e
offen

se
oftraf fickin

g,on
ce

both
em

ployers
an

d
w
orkers

are
actively

en
couraged

to
m
axim

ize
th
e
pro

ductivity
of

labor.
A
fter

all,
it
is
dif fi-

cult
to

use
exploitation

as
a
m
arker

of
un

acceptable
w
ork

in
a
policy

en
viron

m
en

t
th
at

privileges
flexibility

for
em

ployers
an

d
w
h
ich

pre-
sum

es
th
at,

like
oth

er
factors

of
pro

duction
,
labor

is
properly

subject
to,

an
d
allocated

by,
com

petitive
forces

(IL
O

2005:
64;

R
ittich

2006).
W

h
ere,

as
at

presen
t,
legal

regim
es

an
d
th
e
organ

ization
of

pro
duction

are
in
creasin

gly
structured

so
as

to
m
obilize

com
petitive

forces
w
ith

in
labor

m
arkets

(S
tan

din
g
2011;

W
eil

2014),
th
en

th
e
question

is
h
ow

,
at

least
for

th
e
purpose

of
distin

guish
in
g
betw

een
free

an
d
forced

labor,
exploitation

retain
s
an

y
purch

ase
at

all.
Y
et

alth
ough

exploitation
,on

its
ow

n
,does

n
ot

provide
th
e
an

alytic
traction

w
ith

w
h
ich

to
con

clusively
iden

tify
traf fickin

g,
con

tin
uities

across
traffickin

g
an

d
precarious

w
ork

can
stillbe

un
derstoo

d
in

an
alytic

as
w
ellas

m
oralterm

s.T
raf fickin

g
results

from
th
e
econ

om
ic
subjection

of
th
ose

w
h
o
are

w
eak

an
d
vuln

erable
by

th
ose

w
h
o
are

m
ore

socially
an

d
econ

om
ically

pow
erful.

B
ut

traf fickin
g
also

results
from

efforts
of

w
orkers

to
take

advan
tage

of
th
e
best,

th
e
easiest,

m
ost

available
or

perh
aps

th
e
on

ly
real

econ
om

ic
opportun

ities
on

offer.
In

econ
om

ic
parlan

ce,
traf fickin

g
m
igh

t
be

described
as

a
fun

ction
of

th
e
com

par-
ative

m
arket

disadvan
tage

ofth
ose

w
h
ose

option
s
ran

ge
from

very
low

-
w
age

labor
to

n
o
paid

w
ork

at
all,w

h
eth

er
th
at
disadvan

tage
arises

from
discrim

in
ation

on
ascriptive

groun
ds

such
as

caste,
gen

der
or

citizen
-

sh
ip

(IL
O

2005:
58)

or
sim

ply
from

th
eir

structural
position

w
ith

in
local

or
global

m
arkets

(IL
O

2014:
30).

T
h
is
doubled

quality
of

traf-
ficked

w
ork

–
as

exploitation
an

d
labor

m
arket

ch
oice

–
raises

a
con

un
-

drum
w
h
ich

surfaces
as

th
e
apparen

tly
con

tradictory
n
ature

of
“self-

exploitation
”
(C

h
uan

g,
th
is
volum

e)
in

con
tem

porary
debt- fin

an
ced

m
igration

.

C
oercion

an
d
C
h
oice

at
W
ork

Ifth
e
con

ceptofexploitation
suffersfrom

con
ceptualin

coh
eren

ce,th
en

th
e
oth

er
pivotalelem

en
t
oftraffickin

g
an

d
forced

labor,coercion
,turn

s
out

to
suffer

from
sim

ilar
problem

s.
A

repeated
con

un
drum

for
th
ose
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tacklin
g
th
e
problem

s
of

traffickin
g,forced

labor
or

just
very

bad
w
ork,

all
of

w
h
ich

at
th
e
extrem

e
m
ay

lead
to

in
jury

or
even

death
,is

com
in
g

to
term

s
w
ith

th
e
decision

s
th
at

w
orkers

th
em

selves
m
ake

con
cern

in
g

such
w
ork.T

h
ere

are,ofcourse,w
orkersw

h
o
fin

d
th
em

selvesen
gaged

in
w
ork

n
ot

of
th
eir

ow
n
ch

oosin
g
or

w
orkin

g
un

der
con

dition
s
th
at

th
ey

w
ould

n
everh

ave
agreed

to
in

advan
ce.H

ow
ever,in

gen
eral,w

orkersdo
possess

som
e
degree

of
agen

cy
over

th
eir

w
ork

ch
oices;som

etim
es

th
ey

seem
to

possess
a
fair

degree
of

it.
A
n
d
w
h
atever

th
e
degree

of
ch

oice
in
itially

exercised,alth
ough

som
e
w
orkersdesperately

w
an

tto
turn

back
th
e
clock,m

an
y
do

n
ot.E

ven
th
ose

w
h
o
are

trafficked
routin

ely
report

th
at

th
ey

do
n
ot

w
an

t
to

be
rescued

an
d
th
ey

do
n
ot

w
an

t
to

“go
back”;

som
e
do

n
ot

even
w
an

t
to

be
foun

d
at

all.
L
ike

th
ose

in
m
erely

“bad”
w
ork,

th
ose

w
h
o
are

trafficked
do

n
ot

alw
ays

seek
differen

t
w
ork.

B
ut

th
ey

alm
ost

alw
ays

w
an

t
th
eir

w
ork

to
be

better
(B

ren
n
an

2014).
O
n
e
respon

se
to

such
problem

s
of

ch
oice

is
to

foreclose
furth

er
in
quiry

an
d
sim

ply
m
ove

to
san

ction
all

w
ork

th
at

fails
to

m
eet

cer-
tain

con
dition

s
or

stan
dards,w

h
atever

th
e
view

of
th
e
person

affected.
T
o
repeat,h

ow
ever,w

h
at

th
ose

con
dition

s
an

d
stan

dards
are

or
sh
ould

be
rem

ain
s
a
deeply

con
tested

m
atter;

as
a
result,

an
y
decision

is
des-

tin
ed

to
seem

eith
er

over-
or

un
der-in

clusive
from

th
e
stan

dpoin
t
of

som
e
im

portan
t
party.

T
h
ese

som
etim

es
puzzlin

g
decision

s
on

th
e
part

of
w
orkers

do
h
ow

ever
suggest

an
oth

er
lin

e
of

in
quiry

altogeth
er:

h
ow

do
w
orkers

m
ake

ch
oices

about
w
ork?

H
ow

m
uch

ch
oice

is
required

to
m
ake

th
at

ch
oice

free?
In

w
h
at

w
ays,

exactly,
is
free

labor
differ-

en
t
from

forced?
W

h
y
do

th
e
distin

ction
s
betw

een
forced

labor
an

d
w
ork

perform
ed

un
der

m
ere

econ
om

ic
com

pulsion
som

etim
es

seem
so

dif ficult
to

m
ake,

even
arbitrary?

A
n
d
if
proh

ibition
alon

e
is
rarely

if
ever

th
e
an

sw
er

to
traf fickin

g
an

d
forced

labor,
can

w
e
th
in
k
about

th
e
relation

sh
ip

betw
een

coercion
an

d
law

in
a
w
ay

th
at

is
m
ore

pro
ductive?
T
akin

g
w
orkers’

ch
oices

about
w
ork

(m
ore)

seriously
provides

n
ot

just
a
n
ew

optic
on

th
e
lin

ks
betw

een
traffickin

g
an

d
forced

labor
an

d
oth

er
form

s
of

w
ork.It

m
ay

also
perm

it
som

eth
in
g
of

a
gen

eral
accoun

t
of

th
e
dyn

am
ics

of
ch

oice
in

respect
of

w
ork.

A
useful

place
to

begin
h
ere

is
w
ith

w
h
at

w
e
already

kn
ow

about
ch

oice
at

w
ork.

First,
w
h
eth

er
w
orkers

exercise
ch

oice,
an

d
h
ow

m
uch

ch
oice

th
ey

exercise,
about

w
ork

can
n
ot

be
determ

in
ed

eith
er

by
th
e
n
ature

of
th
e

w
ork

or
by

th
e
ch

aracter
of

th
e
w
ork

relation
sh
ip.

Free
ch

oice
at

w
ork

can
n
ot

be
assum

ed
m
erely

by
th
e
absen

ce
of

bon
ded

labor,
debt

servi-
tude

an
d
oth

er
form

s
of

obvious
un

freedom
on

th
e
on

e
h
an

d
an

d
th
e
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presen
ce

of
a
m
arket

in
w
h
ich

w
orkers

are
form

ally
in

a
position

to
con

tract
w
ith

oth
ers

for
th
eir

labor
on

th
e
oth

er
(S
en

1999).
A
s
th
e

in
dicators

of
traf fickin

g
an

d
forced

labor
con

firm
,
relian

ce
upon

th
ese

classic
m
easures

of
freedom

an
d
un

freedom
at

w
ork

w
ill

fail
to

capture
m
an

y
con

tem
porary

form
s
of

coercion
at

w
ork

described
below

,such
as

forced
overtim

e,
loss

of
em

ploym
en

t
righ

ts
an

d
dism

issal
or

exclusion
from

future
em

ploym
en

t
(IL

O
2012:

24).
N
or

w
ill

th
ey

h
elp

elucidate
th
e
processes

th
rough

w
h
ich

n
ew

form
s
of

coercion
are

exercised
an

d
n
ew

form
s
of

un
freedom

em
erge.

S
econ

d,
w
h
en

w
orkers

do
exercise

ch
oice

about
w
h
en

,
w
h
ere

an
d

h
ow

to
w
ork,

th
ey

do
n
ot

m
ake

th
ose

ch
oices

in
th
e
air

or
in

th
e

abstract;
th
ey

m
ake

th
em

in
ligh

t
of

th
e
altern

atives,
both

perceived
an

d
actual,on

offer.For
m
an

y
w
orkers,n

ot
on

ly
th
ose

en
gaged

in
forced

labor,th
ose

altern
atives

are
often

scarce
to

n
on

-existen
t.

T
h
ird,

an
d
relatedly,

coercion
in

labor
m
arkets

is
ubiquito us.

It
h
as

lon
g
been

recogn
ized

th
at

for
th
e
m
ost

part,
w
orkers

do
n
ot

bargain
over

th
e
term

s
an

d
con

dition
s
of

w
ork

but
sim

ply
accept

or
reject

th
e

term
s
of

w
ork

on
offer.

A
sign

i fican
t,
even

prepon
deran

t,
m
ajority

of
w
orkers,

m
oreover,

h
ave

lim
ited

ch
oice

over
w
h
eth

er
to

accept
w
h
at

is
on

offer.
In
stead,

econ
om

ic
circum

stan
ces

turn
in
to

th
e
exigen

cies
of

life:
as

social
an

d
political

th
eorists

h
ave

lon
g
n
oted,

th
e
absen

ce
of

capital
or

access
to

property
m
ean

s
th
at

w
age

labor
is
effectively

com
-

pelled
(S
m
ith

1776;
W
eber

1978).
S
ocial,

eth
n
ic,

gen
der

an
d
fam

ily
n
orm

s,even
n
ation

alor
com

m
un

ity
circum

stan
ces,routin

ely
con

strain
th
ose

option
s
even

furth
er.In

th
e
en

d,n
ot

on
ly
is
th
ere

n
o
real

ch
oice

about
w
hether

to
w
ork;

th
ere

m
ay

be
little,

if
an

y,
ch

oice
w
h
eth

er
to

accept
or

declin
e
an

y
particular

job
or

w
ork

opportun
ity.

C
oercion

,
th
en

,
turn

s
out

n
ot

to
be

th
e
opposite

of
free

ch
oice

at
w
ork;

in
stead,

ch
oice

exercised
un

der
con

strain
ts

is
th
e
norm

al
con

dition
in

w
h
ich

w
orkers

m
ake

decision
s
about

w
ork.It

follow
s
th
at
distin

ction
s
betw

een
free

an
d
forced

labor
do

n
ot

m
ark

th
e
absen

ce
or

presen
ce

of
coercion

in
th
e
labor

con
tract;

in
stead

th
ey

represen
t
n
orm

s
or

decision
s
about

th
e
n
ature,

form
s
an

d
exten

t
of

coercion
at

w
ork

th
at

sh
ould

be
alter-

n
atively

tolerated
or

proscribed.
Fourth

,
alth

ough
th
eir

role
is
often

deeply
receded

in
popular

con
-

sciousn
ess,

ch
oice

an
d
coercion

are,
at

w
ork

as
elsew

h
ere,

in
part

pro-
duced

by
legal

n
orm

s
an

d
in
stitution

s
(D

avis
an

d
K
lare

2010:
446).

R
ath

er
th
an

sim
ply

features
ofecon

om
y
an

d
society,coercion

em
an

ates
from

th
e
legalrules

th
at
structure

th
e
parties’in

cen
tives

an
d
bargain

in
g

pow
er;

by
exten

sion
,
legal

rules
also

affect
th
e
distribution

of
in
com

e
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from
pro

ductive
activity

(Ibid.:
444–446).

B
ecause

righ
ts
are,

in
addi-

tion
,
relation

al,
th
ey

operate
sim

ultan
eously

as
sources

of
em

pow
er-

m
en

t
an

d
disem

pow
erm

en
t
at

w
ork.

T
h
e
recogn

ition
of

a
righ

t,
pow

er
or

im
m
un

ity
for

on
e
party

–
th
e
em

ployer,in
vestor,or

capitalh
older

for
exam

ple
–
im

plies
a
correlative

obligation
,
disability

or
“n
o-righ

t”
for

th
e
w
orker;

th
e
opposite

is,
of

course,
also

true
(H

oh
feld

1913).
T
h
us,

if
th
e
com

pulsion
to

labor
often

flow
s
in

th
e
first

in
stan

ce
from

lim
its

on
access

to
resources

de
fin

ed
by

property
law

an
d
backed

by
th
e
state,

as
does

th
e
pow

er
of

som
e
to

com
pel

oth
ers

to
labor

on
th
eir

beh
alf

(H
ale

1923;C
oh

en
1927),th

en
th
e
variable

degree
of

pow
er

possessed
by

w
orkers

to
declin

e
such

w
ork,

too,
is
in

part
a
fun

ction
of

law
.
A
s

H
ale

observed,
both

parties
are

in
a
position

to
exert

coercion
again

st
each

oth
er,

in
th
at

each
m
ay

com
pel

th
e
oth

er
to

eith
er

do
or

gran
t

th
in
gs

th
at

run
coun

ter
to

th
eir

preferen
ces

(H
ale

1923).
W
e
m
igh

t
un

derstan
d
th
is
reciprocalrelation

to
coercion

,th
en

,as
sim

ply
an

oth
er

n
am

e
for

th
e
operation

of
pow

er
in

th
e
Foucaultian

sen
se:it

is
m
obile,

m
ulti-direction

al,
dyn

am
ic,

h
orizon

tal,
even

capillary
(Foucault

1980:
94–95).From

th
isstan

dpoin
t,w

h
en

an
d
w
h
y
th
e
n
ature

oreffectsofth
is

om
n
ipresen

t
coercion

w
arran

t
a
legal

or
policy

in
terven

tion
becom

es
th
e
question

.
A
n
ti-traf fickin

g
regim

es
an

d
in
itiatives

again
st
forced

labor
aim

to
eradicate

activities
an

d
form

s
of

w
ork

th
at

are
th
ough

t
to

be
particu-

larly
coercive.

B
ut

it
is
w
orth

bearin
g
in

m
in
d
th
at

legal
proh

ibition
s

also
delin

eate
th
e
boun

dary
of

th
e
legally

perm
issible

(H
olm

es
1894);

th
us,

th
e
lin

es
determ

in
in
g
proh

ibited
form

s
of

w
ork

w
ill,

of
n
ecessity,

also
licen

se
som

e
degree

of
coercion

at
w
ork.

D
epen

din
g
on

h
ow

th
e

de
fin

ition
s
an

d
categories

oftraffickin
g
an

d
forced

labor
are

establish
ed,

th
en

,
such

regim
es

an
d
in
itiatives

m
ay

serve
to

n
orm

alize
oth

er
form

s
of

precarious
w
ork,or

even
to

in
crease

th
eir

in
ciden

ce
overall.

O
n
e
key

to
th
e
an

alysis
of

traf fickin
g
an

d
forced

labor
n
ow

is
to

rec-
ogn

ize
th
at

th
e
sources

of
coercion

m
ay

be
located

in
a
w
ide

ran
ge

of
n
orm

san
d
in
strum

en
ts,in

form
alasw

ellasform
al.In

a
globallegalorder

th
at

gives
pre-em

in
en

t
sign

i fican
ce

to
th
e
protection

of
in
dividualized

righ
ts,property

righ
ts
surely

retain
th
eir

status
as

a
m
ajor

site
of

atten
-

tion
.B

ut
w
e
operate

n
ow

un
der

con
dition

s
ofasym

m
etric

globalization
,

in
w
h
ich

goo
ds,

capital
an

d
services

are
in
creasin

gly
free

to
circulate

but
labor,

in
gen

eral,
is
n
ot.

In
such

con
dition

s,
im

portan
t
sources

of
coercion

can
be

located
in

oth
er

legal
regim

es
an

d
legal

rules,
in
clud-

in
g
in

im
m
igration

law
s
an

d
citizen

sh
ip

requirem
en

ts
(IL

O
2005).

For
exam

ple,w
h
en

th
e
en

titlem
en

t
ofm

igran
t
w
orkers

to
en

ter
an

d
rem

ain
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w
ith

in
a
jurisdiction

is
tied

to
an

offer
ofem

ploym
en

t,em
ployers’pow

er
over

th
ose

w
orkers

w
illspike

sh
arply

upw
ard.U

n
der

a
bargain

in
g
an

al-
ysis

(K
orn

h
auser

an
d
M
n
ookin

1979;K
en

n
edy

1993),w
e
sh
ould

expect
th
at,

at
least

som
e
of

th
e
tim

e,
em

ployers
w
ill

use
th
e
pow

er
con

ferred
by

th
at

legal
requirem

en
t
to

exten
d
offers

of
em

ploym
en

t
on

term
s
an

d
con

dition
s
th
at

approach
–
or

reach
–
th
e
situation

of
forced

labor.
A
n
d
th
at

is,in
fact,w

h
at

occurs
in

states
as

disparate
as

C
an

ada
(Fara-

day
2012:

78,
103)

an
d
Q
atar

(IT
U
C

2014).
Fear

of
repatriation

w
ill

also
effectively

m
ute

w
orkers’com

plain
ts
of

labor
law

in
fraction

s
(L
aw

C
om

m
ission

ofO
n
tario

2012:70)
an

d
in
crease

th
e
degree

ofprecarious
w
ork

at
th
e
sam

e
tim

e.
M
uch

of
th
e
pow

er
th
at

private
actors

possess
over

th
e
term

s
an

d
con

dition
s
of

w
ork

em
an

ates
sim

ply
from

th
e
backgroun

d
legal

n
orm

s
th
rough

w
h
ich

w
ork

is
con

ducted.
C
on

sider
th
e
role

played
by

con
-

tract
law

,for
exam

ple,in
th
e
operation

ofglobalsupply
ch

ain
s.A

m
on

g
th
eir

oth
er

attraction
s,global

supply
ch

ain
s
serve

to
in
sulate

lead
firm

s
an

d
th
ose

h
igh

er
up

in
th
e
ch

ain
from

liability
for

un
paid

w
ages,forced

overtim
e
an

d
oth

er
violation

s
of

labor
stan

dards
low

er
dow

n
th
e
ch

ain
(W

eil
2014).

R
ath

er
th
an

a
n
atural

state
of

affairs,
h
ow

ever,
or

even
an

expression
of

raw
econ

om
ic
pow

er,th
is
in
sulation

from
liability

is
a

fun
ction

oflaw
,a

result
ofth

e
bilateraln

ature
ofcon

tractualobligation
s

in
a
w
orld

ofpro
duction

organ
ized

as
m
ultilateraln

etw
orked

en
terprises

(Fudge
2006;

M
un

dlak
an

d
R
ittich

2015).
In

th
is
legal

en
viron

m
en

t,
supply

ch
ain

s
perm

it
lead

firm
s
to

place
con

tin
uous

dow
n
w
ard

pressure
on

th
e
substan

tive
term

s
of

th
e
con

tract,
an

d
th
us

in
gen

eral
degrade

th
e
con

dition
s
of

w
ork,as

in
term

ediaries
in

th
e
ch

ain
can

on
ly
extract

pro
fits

or
ren

ts
at

th
e
price

of
low

er
return

s
to

th
ose

below
th
em

.
T
h
is

is
w
h
y,
as

th
e
IL
O

h
as

n
oted

(IL
O

2005:
63),

it
is
routin

e
rath

er
th
an

exception
al
to

fin
d
th
ose

at
th
e
bottom

en
d
of

th
e
supply

ch
ain

w
ork-

in
g
eith

er
below

th
e
legal

m
in
im

a
or

w
h
at

th
ey

h
ave

con
tracted

for
–

both
de
fin

ition
s
of

forced
labor

–
or

oth
erw

ise
subject

to
extrem

e
coer-

cion
an

d
disadvan

tage,
w
h
ile

th
ose

at
th
e
top

reap
th
e
vast

m
ajority

of
th
e
rew

ards.T
h
is
disjun

cture
betw

een
legal

respon
sibility

an
d
effec-

tive
con

trolh
elps

explain
w
h
y
corporation

s
such

as
A
pple,for

exam
ple,

can
register

pro
fits

of
h
istorically

un
paralleled

m
agn

itude
(A

lba
2016)

at
th
e
sam

e
tim

e
as

th
e
w
orkers

w
h
o
pro

duce
A
pple’s

pro
ducts

earn
low

w
ages,

en
dure

n
um

erous
violation

s
of

righ
ts
an

d
suffer

in
tolerable

w
orkin

g
con

dition
s
(G

arside
2012).

T
o
recap,

th
e
regulation

of
traffickin

g
turn

s
out

to
be

beset
n
ot

just
by

de
fin

ition
al

un
certain

ty
but

by
con

ceptual
w
eakn

esses
in

key
legal
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T
h
is
requires

m
ore

th
an

sim
ply

adoptin
g
a
labor

paradigm
for

traf-
fickin

g
an

d
forced

labor
h
ow

ever.L
ike

th
e
problem

s
th
row

n
up

by
pre-

carious,
n
etw

orked
an

d
fissured

w
ork,

w
h
at

is
n
eeded,

first
to

com
pre-

h
en

d
an

d
th
en

to
respon

d
to

th
e
problem

s
of

traf fickin
g,
is
a
broader,

tran
sn
ation

al,
m
ultilevel

approach
to

th
e
sources

of
labor

an
d
eco-

n
om

ic
govern

an
ce

(M
un

dlak
an

d
R
ittich

2015).
W

h
eth

er
th
at

ch
al-

len
ge

is
iden

ti fied
as

elim
in
atin

g
traffickin

g
an

d
forced

labor
or

sim
ply

addressin
g
th
e
problem

s
of

very
bad

w
ork,th

e
ch

allen
ge

begin
s
to

look
essen

tially
like

a
com

m
on

on
e.
In

oth
er

w
ords,

th
rough

legal,
in
stitu-

tion
alan

d
organ

ization
alreform

,th
e
ch

allen
ge

is
to

alter
th
e
balan

ce
of

social
an

d
econ

om
ic
forces

w
h
ich

,in
too

m
an

y
circum

stan
ces,reliably

create
extrem

e
disem

pow
erm

en
t
an

d
disadvan

tage
for

som
e
an

d,
w
h
at

in
evitably

follow
s,degraded

term
s
an

d
con

dition
s
ofw

ork.W
h
eth

er
th
e

person
s
affected

are
iden

ti fied
as
trafficked,an

d
th
eir

labor
as
forced,are

perh
aps

secon
dary

question
s.
W

h
en

it
com

es
to

strategies
for

tran
sfor-

m
ation

,it
is
n
ot

obvious
th
at

th
ey

are
first

in
th
e
order

of
busin

ess.

N
O
T
E
S

1.
U
n
der

A
rt.21

ofth
e
IL
O
C
on

ven
tion

N
o.29,th

e
term

forced
or
com

pulsory
labour

sh
allm

ean
allw

ork
or

service
w
h
ich

is
exacted

from
an
y
person

un
der

th
e
m
en
ace

of
an
y
pen

alty
an
d
for

w
h
ich

th
e
said

person
h
as

n
ot

offered
h
im

self
volun

tarily.
2.

A
rticle

3
of

th
e
T
raffickin

g
P
rotocol

states
th
at

(a)
“T
raffickin

g
in

P
erson

s”
sh
all

m
ean

th
e
recruitm

en
t,
tran

sportation
,
tran

sfer,
h
arbourin

g
or

receipt
ofperson

s,by
m
ean

s
ofth

e
th
reat

or
use

offorce
or

oth
er
form

s
ofcoercion

,
ofabduction

,offraud,ofdeception
,ofth

e
abuse

ofpow
er
or

ofa
position

of
vuln

erability
or

ofth
e
givin

g
or

receivin
g
ofpaym

en
ts
or

ben
e
fits

to
ach

ieve
th
e
con

sen
t
ofa

person
h
avin

g
con

trolover
an
oth

er
person

,for
th
e
purpose

of
exploitation

.
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Since the beginning of the tw
enty-first century, the hum

an rights 
m

ovem
ent has been alm

ost synonym
ous w

ith the fight against im
punity. 

Today, to support hum
an rights m

eans to favor crim
inal accountability for 

those 
individuals 

w
ho 

have 
violated 

international 
hum

an 
rights 

or 
hum

anitarian law
. It also m

eans to be against am
nesty law

s that m
ight 

preclude such accountability. 
H

um
an rights advocates have garnered significant success w

ith their 
relatively recent turn to crim

inal law
. Judicial and quasi-judicial hum

an 
rights bodies, international and regional hum

an rights institutions, and 
international hum

an rights law
 scholars have largely concluded that states 

are responsible for crim
inally investigating, prosecuting, and punishing 

individuals 
w

ho 
com

m
it 

w
ar 

crim
es, 

crim
es 

against 
hum

anity, 
and 

genocide, as w
ell as other “serious” hum

an rights violations. They further 
generally agree that a state’s failure to fulfill such a duty constitutes a 
violation of international hum

an rights law
 and that, in certain instances, 

international crim
inal institutions should be created or used to punish 

individual perpetrators. 
…

 In this A
rticle I question the often unsupported or even unstated 

assum
ption that the turn to crim

inal prosecution is a clear success for the 
hum

an rights m
ovem

ent by suggesting som
e of the disabling effects of 

that focus. I do not sim
ply consider w

hat has been m
issed by the turn but 

attem
pt to dem

onstrate that, as crim
inal law

 has becom
e the enforcem

ent 
tool of choice, it has negatively affected the lens through w

hich the hum
an 

rights m
ovem

ent and the international law
 scholars w

ho support it view
 

hum
an rights violations. In short, as advocates increasingly turn to 

international crim
inal law

 to respond to issues ranging from
 econom

ic 
injustice 

to 
genocide, 

they 
reinforce 

an 
individualized 

and 
decontextualized understanding of the harm

s they aim
 to address, even 

w
hile relying on the state and on form

s of crim
inalization of w

hich they 
have long been critical. 
…

 
I 

O
V

ER
V

IEW
 O

F TH
E A

N
TI-IM

PU
N

ITY
 TREN

D
 

From
 the m

id-1970s through the late 1980s, the hum
an rights 

m
ovem

ent—
at least as represented by large international N

G
O

s based in 
Europe 

and 
the 

U
nited 

States—
prim

arily 
concerned 

itself 
w

ith 
the 

protection of individual civil and political rights. These N
G

O
s m

ostly used 
nam

ing and sham
ing tactics to put pressure on states to end their direct 

violations of hum
an rights. They did not generally call on states to 

prosecute individuals w
ho com

m
itted the violations, in large part because 

states—
not individuals—

w
ere considered the perpetrators. 

M
oreover, during this period, m

uch hum
an rights advocacy w

as 
directed at states’ crim

inalization of political activity and at abuses of their 
penal system

s. W
hen A

I [A
m

nesty International] first began its letter-
w

riting cam
paigns in 1961, it called for the release of those it deem

ed 
prisoners of conscience. . . . A

s early as 1964, how
ever, it began 

scrutinizing 
the 

crim
inal 

justice 
system

’s 
treatm

ent 
of 

all 
political 

prisoners... B
y 1968, it officially expanded its m

andate to express concern 
for the treatm

ent of all prisoners—
political and “ordinary”—

using A
rticle 

5 (prohibiting torture and cruel and inhum
ane punishm

ent) and A
rticle 9 

(prohibiting arbitrary arrest and detention) of the U
D

H
R. O

pposition to 
the death penalty becam

e part of its m
andate in the early-1970s.W

hile A
I 

m
ight have found som

e states’ crim
inal justice system

s m
ore suspect than 

others, it saw
 all countries as capable of abusing their penal pow

er. …
 

…
 

[In contrast,] the rise of neoliberalism
 that accom

panied the end of 
the C

old W
ar often called for a strong punitive state, even w

hile relaxing 
governm

ent control in m
any other areas. Crim

inal law
 played an im

portant 
role in econom

ic restructuring and rule of law
 projects throughout the 

w
orld. A

llegra M
cLeod explores in detail the U

nited States’ increased 
exportation of its ow

n crim
inal justice m

odel throughout the 1990s to 
com

bat transnational crim
e. 1 N

oting that then-Senator K
erry “repeatedly 

1 A
llegra M

. M
cLeod, Exporting U

.S. C
rim

inal Justice, 29 Y
A

LE  L. &
 PO

L’Y
 REV

. 83 (2010). 
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declared that transnational crim
e w

as ‘the new
 com

m
unism

, the new
 

m
onolithic threat’” and that it w

as up to the U
nited States to lead the 

crusade against it, she contends that “[b]attling transnational crim
e becam

e 
a vehicle to organize U

.S. global engagem
ent in the post-C

old W
ar 

period.” 2 The exported m
odel favored retributive justice, and its spread 

corresponded to the rise of prison rates in the U
nited States. 

In the early 1990s, the focus and approach of the hum
an rights 

m
ovem

ent also began to change in w
ays that coincided w

ith, and perhaps 
fueled, the increased attention to and faith in crim

inal justice system
s—

dom
estic, international, and transnational. D

uring that tim
e, hum

an rights 
advocates began to see the threat of im

punity in m
uch the w

ay then-
Senator K

erry understood the threat of transnational crim
e. 

A
I’s 1991 “policy statem

ent on im
punity” is exem

plary of the term
’s 

usage: A
m

nesty International believes that the phenom
enon of im

punity 
is one of the m

ain contributing factors to [“persistent patterns of 
gross hum

an rights violations’ that ‘are still occurring in m
any 

countries 
throughout 

the 
w

orld.”] 
Im

punity, 
literally 

the 
exem

ption from
 punishm

ent, has serious im
plications for the 

proper adm
inistration of justice . . . . International standards 

clearly require states to undertake proper investigations into 
hum

an rights violations and to ensure that those responsible are 
brought to justice. 3 

N
ote that in this quotation, im

punity is not sim
ply a failure to rem

edy 
hum

an rights violations; it is a unique cause of them
…

. Such im
punity, of 

course, m
ight occur from

 a state’s passive failure to investigate hum
an 

rights violations; or it m
ight result from

 explicit decisions not to prosecute 
abuses of hum

an rights, such as through am
nesty law

s. A
dvocates began 

to oppose both, increasingly decrying the “culture of im
punity,” a term

 
that had rarely been used before 1991. 

2 M
cLeod details how

 the three prim
ary m

odes of export—
the O

ffice of O
verseas Prosecutorial 

D
evelopm

ent A
ssistance and Training, the International Law

 Enforcem
ent A

cadem
ies, and the 

International Crim
inal Investigative Training A

ssistance Program
—

have been largely influenced 
both by Cold W

ar counterinsurgency and drug w
ar training and by the A

m
erican legal academ

y’s 
“Law

 and D
evelopm

ent M
ovem

ent.” Id. at 96–102. 
3

A
m

nesty Int’l, Policy Statem
ent on Im

punity, in
1 TR

A
N

SITIO
N

A
L

JU
STICE:

H
O

W
 

EM
ERG

IN
G

 D
EM

O
CR

A
CIES RECK

O
N

 W
ITH

 FO
RM

ER REG
IM

ES 219 (N
eil J. K

ritz ed., 
1995).

Seeing im
punity as cultural suggests deeply entrenched attitudes 

that can only be changed over tim
e. W

hile one could im
agine m

ultiple 
w

ays to respond to that culture, the stage w
as being set for individual 

crim
inal 

responsibility 
to 

em
erge 

as 
the 

prim
ary 

and 
even 

legally 
necessary response to it. …

  
…

 D
om

estic and international hum
an rights N

G
O

s as w
ell as 

regional and international institutions, including hum
an rights courts, 

eventually concluded that the protection of international hum
an rights and 

hum
anitarian 

law
 

(w
hich 

increasingly 
overlapped) 

required 
crim

inal 
accountability at both dom

estic and international levels. 
…

 
IV

 
C

O
N

C
ER

N
S A

BO
U

T TH
E TREN

D
 

…
 

A
s m

y description of the trend has already suggested, I have serious 
m

isgivings about the crim
inal turn. I am

 concerned not only about the 
significant tim

e and resources that have gone into building crim
inal 

institutions but also about how
 the existence of international crim

inal 
institutions and the possibility of, even dem

and for, dom
estic prosecutions 

have helped shape and lim
it hum

an rights aspirations. …
 

A
.

Individualization and D
econtextualization

The crim
inal law

 lens often reveals a sim
ple picture of a w

orld
infused w

ith a few
 bad actors, even m

onsters. H
annah A

rendt brought this 
danger to our attention long ago: W

e convince ourselves that if w
e rem

ove 
the bad actors, w

e deal w
ith evil. That view

 affects the hum
an rights 

m
ovem

ent’s understanding of the w
orld and affects its strategies and 

ability to attend to underlying structural causes of hum
an rights violations. 

In obscuring state responsibility, it m
isses the w

ays in w
hich bureaucracy 

functions—
even through individual actors—

to perpetuate hum
an rights 

violations. It also m
isses the m

ultiple w
ays in w

hich even w
ell-m

eaning 
people act both crim

inally and noncrim
inally, inside and outside of state 

structures, to produce and reproduce injustice. …
 

Individualization not only narrow
s historical inquiry and dow

n-plays 
the role of the state but it also “m

ay even serve as an alibi for the 
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population at large to relieve itself from
 responsibility.”

4 R
obert M

eister 
argues that the sam

e logic applies to the hum
an rights m

ovem
ent itself, 

w
hich, due to its focus on evil and its sense that it has accom

plished 
justice, fails to see the w

ays in w
hich it and those w

ith w
hom

 it aligns are 
often com

plicit in creating and continuing conditions of gross structural 
inequality. 5 
…

 B.
C

onceptions of Econom
ic H

arm
 and Rem

edy
A

dvocates of econom
ic and social rights have often challenged the

dom
inance of civil and political rights w

ithin hum
an rights law

 and 
advocacy. For years, they have pushed to m

ake econom
ic and social rights 

m
ore justiciable at the dom

estic and international levels, w
ith m

ixed 
success. M

any now
 often concentrate their efforts on holding corporations 

crim
inally or civilly liable, as the slate of cases against corporations in the 

U
nited States under the A

lien Tort Statute attests. …
  

The turn to crim
inal law

 in this context arguably perpetuates biases 
against econom

ic restructuring already inherent in the hum
an rights 

fram
ew

ork. …
 The aim

 of advocates is therefore to prevent excesses, 
rather than to restructure. They do not, for exam

ple, focus on changing 
property, contract, corporate, or tax law

 in their efforts reduce corporate 
pow

er. It is also difficult to pursue econom
ic reparations in the crim

inal 
justice context. …

 W
hile econom

ic rem
edies are im

portant for m
ost 

victim
s, their aw

ard is generally dependent upon a finding of guilt and a 
proven “‘but/for’ relationship betw

een the crim
e and the harm

.” G
iven the 

selectivity of crim
inal prosecutions, granting of these types of reparations 

is relatively arbitrary. M
oreover, although the [International Crim

inal] 
court lists the return of “lost or stolen property” as a possible form

 of 
reparation, the rem

edy leaves little room
 for the significant redistribution 

of property that m
ight be needed to attend to long-standing inequalities. 

C
.

A
lignm

ent w
ith the State

…
 

H
um

an rights advocates also participate in the governance of the

4 M
. K

oskenniem
i, Between Im

punity and Show Trials, 6 M
A

X
 PLA

N
C

K
 Y

.B. U
.N

.L. (2002) 14. 
5 See generally RO

BERT M
EISTER, A

FTER
 EV

IL: A
 PO

LITICS O
F H

U
M

A
N

 RIG
H

TS (2011). 

state 
w

hen 
their 

advocacy 
encourages 

states 
to 

overreach 
in 

their 
investigations, prosecutions, and punishm

ents. …
  

…
 

This concern about overreach is not only about penal system
s that do 

not m
eet form

al rule of law
 requirem

ents. A
s discussed in Part I, m

any 
penal system

s in the w
orld have undergone a neoliberal m

akeover—
often 

as a direct result of explicit exportation of U
nited States crim

inal justice, 
aim

ed largely at transnational crim
e. That crim

inal justice project has 
favored large-scale incarceration and eschew

ed crim
inal justice reform

 
initiatives—

from
 carceral abolition to restorative justice. Thus, at the sam

e 
tim

e that “justice” cam
e to m

ean “crim
inal justice” in hum

an rights 
advocacy, “crim

inal justice” largely cam
e to m

ean incarceration in the 
U

nited States and in its exported m
odels. 

…
 M

oreover, advocates m
ight be less likely in general to be critical 

of governm
ents that seem

 finally to be attem
pting to rem

edy past w
rongs, 

even if through the penal system
. In line w

ith several of the previously 
stated concerns, advocates m

ight also begin to conceive of the broader 
issues they prom

ote as crim
inal issues, as though their victories in 

punishing a few
 bad actors could address centuries of biases based on 

race, class, and gender, thus relieving pressure on the state to attend to 
structural issues of distribution. 

C
O

N
C

LU
SIO

N
 

…
 I have taken a position against a strong anti-im

punity focus, w
ith 

a critical look at the im
plications of connecting hum

an rights rem
edies to 

crim
inal law

. Being against anti-im
punity is not the sam

e as being for 
im

punity. …
M

y aim
 is to encourage hum

an rights advocates to im
agine a w

orld 
in w

hich the culture of im
punity is not their principal opponent. …

 In fact, 
as I have suggested above, anti-im

punity is m
ore often than not today the 

battle cry of each side to any given conflict. A
s such, it provides a w

ay for 
all sides to avoid overt discussion of distribution, even w

hile deploying in 
their political struggles the crim

inal justice system
, a potentially potent 

w
eapon of w

hich the hum
an rights m

ovem
ent has long been critical. 
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A
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A
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R
Y

 IN
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 N
U

TSH
ELL 

(D
R

A
FT) 

K
arl K

lare 

§
1.  Law

 (partially) structures social life.

Legal 
rules and 

practices 
play 

a 
part 

in constructing 
social 

life.  
Societies do not have a ‘natural’ form

 of organization.  They are 
organized by hum

anly crafted and culturally transm
itted norm

s and 
practices w

hich, in m
odern societies, are typically em

bodied in legal 
rules. 

 
A

ll 
institutions, 

pow
er 

relationships 
and 

interactions 
in 

contem
porary societies are at least partially constituted by rules of law

.  
For exam

ple, m
arkets cannot exist w

ithout legal ground rules to define 
capacity, allocate property entitlem

ents, distinguish voluntary exchange 
from

 coerced transfer, divide the outputs of joint productive activity, 
and so on.  There is no such thing as “the” m

arket.  There are only 
“m

arkets,” discrete institutional arrangem
ents, each structured by a 

particular set of background rules.  Sim
ilarly, there is no “the” fam

ily.  
Fam

ily life is structured by m
yriads of rules w

hich determ
ine w

ho m
ay 

m
arry, w

hat constitutes a fam
ily, how

 decisions are taken w
ithin 

fam
ilies, w

hether w
ives have capacity to contract or ow

n property, and 
so on.  (These propositions are referred to by the phrase “constitutive 
theory of law

.”) 

Likew
ise, 

there 
is 

no 
such 

thing 
as 

a 
“free 

m
arket” 

(a 
m

arket 
unregulated 

by 
law

) 
or 

“fam
ily 

privacy” 
(defined 

as 
fam

ily 
arrangem

ents unregulated by law
).  The law

 does not “stay out of” or 
“enter into” m

arkets and fam
ilies.  O

ne w
ay or another, it is alw

ays “in” 
from

 the start.  O
ne cannot even talk about w

hat a m
arket or a fam

ily is 
w

ithout sooner or later, usually sooner, getting to questions of law
. 

§
2.  Backgrounding.

The nature and im
portance of these rules is pushed very far into the 

background of legal and popular consciousness, so far, indeed, that such 
rules are virtually invisible and not thought of as rules at all.  Exam

ples 
of rules backgrounded to the point of invisibility:  the default rule that 
em

ployers ow
n the products m

ade by factory w
orkers; the rule that 

parents m
ay determ

ine their child’s place of residence. 

§
3.  Legal rules dispose distributive stakes.

R
ules that establish ground rules of social and econom

ic interaction 
often play a significant role in shaping distributive outcom

es—
w

ho gets 
how

 
m

uch 
of 

w
hat?—

w
ithin 

relationships 
(em

ployer/em
ployee, 

ow
ner/neighbor, 

railroad/adjoining 
farm

er, 
landlord/tenant, 

seller/consum
er, husband/w

ife, parents/children, etc.) that im
plicate the 

pursuit of w
ell-being (w

ealth, incom
e, know

ledge, fulfillm
ent, etc.).  

D
efining entitlem

ents, privileges and liabilities one w
ay rather than 

another m
ay produce quite different consequences for the distribution of 

pow
er and w

elfare.  For exam
ple, the particular array of background 

rules 
that 

structure 
a 

m
arket 

w
ill 

have 
differential 

distributive 
consequences for various m

arket-participants (e.g., the rules m
ay tend to 

favor em
ployers vis-à-vis em

ployees, sellers vis-à-vis buyers, landlords 
vis-à-vis tenants, and so on).  Therefore, legal decisions can alter or 
sustain the prevailing social distribution of pow

er and w
ell-being.  W

ith 
differently form

ulated background legal rules, w
e w

ould observe over 
the long run different pow

er relationships and a different distribution of 
w

elfare. 

§
4.  Legal rules and practices dispose cultural and ideological

stakes.

Legal practices play a part in constituting social life in a second w
ay 

(besides setting background rules that distribute pow
er (see § 3 supra)).  

Legal practices and discourses create m
eanings and thereby contribute 

to the store of culturally-available sym
bols and artifacts w

hich com
prise 
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the m
edium

 w
ithin w

hich people understand and interpret (“have”) their 
experiences and enact their identities.  To the extent they are salient and 
diffused in society, legal discourses and practices orient consciousness 
and construct identities. 

***** 

§
5.  Law

 as legitim
ating ideology.

H
istorians have discussed im

portant instances in w
hich the cultural and 

psychological im
pact of legal discourses and practices spread to grass 

roots level.  B
ut typically, legal discourses are elite discourses, and 

therefore the m
ost com

m
on cultural effect of legal discourses is to 

legitim
ate the status quo, that is, to induce people to believe that existing 

social arrangem
ents are fair or, at any rate, the best w

e can do.  Elite 
legal discourses “naturalize” the background rules that sustain the social 
status quo.  For exam

ple, legal practices that treat w
om

en in certain 
w

ays induce people to believe that such legal treatm
ent is appropriate to 

the identity of “being a w
om

an.”  Sim
ilarly, it takes a m

om
ent of 

reflection to realize that an em
ployer norm

ally has the pow
er to fire an 

em
ployee, not because this is the only or a particularly good w

ay to run 
a society, but because the com

m
on law

 decisions taken by identifiable 
persons (judges and others) grant the em

ployer perm
ission to do so. 

§
6.  Transform

ative possibilities (I)—
Foregrounding.

Transform
ative possibilities flow

 from
 the distributive and socially 

constitutive pow
ers of law

.  True, m
any rules exist so far in the 

background of consciousness that w
e hardly think of them

 as rules of 
law

 at all.  W
e forget that each and every com

m
on law

 rules is a 
hum

anly-crafted artifact.  A
n exam

ple is the default rule of property by 
virtue of w

hich em
ployers ow

n the com
m

odities produced through the 
joint activity of m

anagem
ent and factory em

ployees.  There is nothing 
‘natural’ about this principle of social organization—

it w
as centuries in 

the m
aking.   

H
ow

ever, just because they are products of hum
an agency, judge-m

ade, 
legal rules can be brought out of the background and into the spotlight 
of foreground, w

here their distributional and ideological consequences 
can reconsidered.  Legal practices m

ay alter the social distribution of 
pow

er and w
ell-being by altering the background, institution- and 

relationship-structuring rules (“m
arket reconstruction”).  A

s appropriate, 
the rules should be revised so as to aim

 for m
ore egalitarian and 

solidaristic outcom
es.  

***** 

§
7.  The content of legal rules is not m

eta-historically determ
ined.

The precise content of the background legal rules w
hich structure social 

institutions and relationships is not determ
ined by the “inherent nature” 

of the institution or the “type” of society in w
hich it is found (e.g. 

capitalist, feudalist, socialist).  A
 social institution of a particular type—

say, a m
arket for the purchase and sale of labor pow

er in a capitalist 
society, or for the purchase and sale of goods, or for the leasing of 
residential 

property—
can 

be 
grounded 

upon 
a 

w
ide 

variety 
of 

foundational legal rule-sets, including rule-sets w
ith quite different 

distributive consequences (rule-sets that are m
ore or less favorable, as 

the case m
ay be, to w

orkers or em
ployers, consum

ers or m
erchants, 

tenants or landlords). 

§
8.  R

ules and rule-applications are chosen, not discovered.

The 
program

 
of 

foregrounding, 
reassessm

ent 
and 

transform
ative 

developm
ent assum

es that background legal rules and outcom
es are not 

tightly determ
ined by neutral decision procedures.  D

ecision m
akers 

m
ust m

ake choices w
hen they are engaged in translating general 

principles into specific legal rules and/or applying rules to specific 
cases.  These choices are and m

ust be referred, self-consciously or un-
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self-consciously, 
to 

culturally 
transm

itted 
values, 

sensibilities, 
and 

experiences external to legal reasoning.  In particular, the background 
rules that structure econom

ic activity, fam
ily life, gender relations, and 

racial interaction cannot be neutrally derived.  The background legal 
rules and arrangem

ents that structure social life are chosen in the course 
of legal practices that are value-laden (political) and context-sensitive. 

******** 

§
15.  Indeterm

inacy of foundational concepts.

People disagree about w
hat the foundational concepts and values of the 

legal system
 are and should be.  B

ut put that aside for the m
om

ent, and 
instead assum

e consensus on the foundational concepts or a rigorously 
dem

ocratic process for specifying them
.  That is, assum

e that legal 
decision m

akers com
m

ence analysis and argum
ent w

ith an authoritative 
set 

of 
foundational 

concepts and 
values. 

 
The 

interpretation 
and 

application of such concepts is indeterm
inate. 

D
ecision m

akers cannot sim
ply deduce the rules that should govern 

particular cases from
 foundational principles or rights-concepts like 

“private property,” “freedom
 of contract,” “reasonable expectations,” 

“good faith,” “efficiency,” sic utere, “fam
ily privacy,” “freedom

 of 
speech,” or “due process.”  These conceptual building blocks of legal 
discourse are not self-defining, and the m

eaning of each is elastic 
(although not infinitely so, w

ithin the experience of any particular legal 
culture).  O

ften basic legal concepts em
body conflicting ideas and 

values.  C
onsequently, m

uch of w
hat passes for “deduction” in legal 

discourse is actually circular or conclusory argum
ent (Felix C

ohen’s 
“transcendental nonsense”). 

§
16.  Private property.

For exam
ple, “private property” em

bodies the idea of protecting the 
ow

ner’s freedom
 to act self-interestedly, but it also em

bodies the idea an 

ow
ner’s use of his/her property is subject to duties to neighbors and 

even strangers.  For exam
ple, private-property law

 em
pow

ers ow
ners to 

evict trespassers—
except in those cases w

here private-property law
 

prohibits ow
ners from

 doing so (Shack, M
atthew

s).  W
hen and w

hy 
private property ow

ners have the right to exclude trespassers are 
questions of public policy the answ

ers to w
hich depend on all the facts 

and relevant policy considerations in context.  W
hen and w

hy ow
ners 

m
ay evict trespassers cannot be determ

ined by deduction from
 the 

concept of private property itself, since the concept of private property 
points in tw

o directions.  Likew
ise, the idea of private property by itself 

cannot tell us w
hether I m

ay use m
y land w

ithout regard to m
y 

neighbor’s interests (Thurston, re:  the neighbor’s house; Rylands, re: 
m

ining for coal in com
m

unicating shafts), or w
hether I m

ust so use m
y 

land as to protect m
y neighbor’s interests (Thurston, re:  m

y neighbor’s 
soil; Rylands, re:  installing a reservoir). 

§
17.  C

ontract.

Sim
ilar observations can be m

ade w
ith respect to all the other building 

blocks.  Thus, freedom
 of contract protects both freedom

 of action 
(offers 

revocable 
until 

accepted) 
and 

security 
of 

expectations 
(unaccepted 

offer 
som

etim
es 

irrevocable 
to 

protect 
reliance 

or 
substantial-perform

ance com
m

enced).  Parties m
ust keep their bargains, 

except in the w
ell-know

n cases w
here the law

 perm
its breaching 

defendants to escape (im
possibility, im

practicability), perm
its breaching 

plaintiffs to recover (Britton, H
ayw

ard, Jacob &
 Youngs), or lim

its 
dam

ages 
to 

less 
than 

full 
expectation 

(H
adley 

v. 
Baxendale, 

Peevyhouse)…
…

. 
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