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Description
The iconic “World Map” has conditioned the way international lawyers visualize the relationship between 
authority and global space. Yet, that geopolitical picture is losing real-world traction.When the United 
Nations Charter was signed in 1945, New York was the only megacity on the earth with a population of 
over 10 million. By the year 2030, two-thirds of humanity and three-quarters of the globe’s corporations 
will be located in 40 megacities. International order is rematerializing beyond what modern cartography 
has long insisted is the map of geopolitical and geo-economic reality. This interdisciplinary stream seeks to 
conceptualise and visualise the unfolding materialism and inscription of international order today.
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W
h
en

T
errito

ry
D
eb

o
rd
ers

T
errito

riality

S
A
S
K
IA

S
A
S
S
E
N

(R
eceived

Septem
ber

2012:in
revised

form
January

2013)

A
B
S
T
R
A
C
T

T
he

focusison
the

m
isalignm

entbetw
een

territory
and

the
legalconstructencasing

the
sovereign

authority
ofthe

state
overitsterritory—

territoriality.T
he

aim
isto

m
ake

visible
that

territory
cannot

be
reduced

to
either

nationalterritory
or

state
territory,and

thereby
to

give
the

category
territory

a
m
easure

ofconceptualautonom
y
from

the
nation-state.B

eyond
an

intellec-
tualproject,

this
analysis

seeks
to

enable
a
conceptualm

obilizing
of

the
category

territory,
here

understood
as

a
com

plex
capability

w
ith

em
bedded

logics
of

pow
er/em

pow
erm

ent
and

of
claim

m
aking,som

e
w
orthy

and
som

e
m
ore

akin
to

pow
er-grabs.

E
X
T
R
A
C
T
O

La
atención

se
centra

en
el

desfase
entre

el
territorio

y
la

construcción
legal

que
encierra

la
autoridad

territorial
soberana

del
E
stado,

es
decir,

la
territorialidad.

La
finalidad

es
hacer

ver
que

el
territorio

no
puede

reducirse
a
un

territorio
nacional

o
territorio

estatal,
y
de

este
m
odo

otorgar
a
la
categoría

de
territorio

una
m
edida

de
autonom

ía
conceptualdelestado-

nación.M
ásallá

de
un

proyecto
intelectual,con

este
análisispretendem

osfacilitaruna
m
ovilización

práctica
delterritorio

com
o
una

capacidad
com

pleja
con

lógicasde
poder/em

poderam
iento

y
de

reivindicación,algunasvaliosasy
otrasm

ásbien
tom

asde
poder.

摘
要

本
文

聚
焦

“
领

土
”
以

及
“
将

国
家
主

权
包

覆
入

领
土

中
的

法
律
建

构
—
—

领
土
性

”
之

间

的
错

误
结

合
，
旨

在
揭

露
“
领

土
”
不

可
化

约
为

“
国

族
的

领
土

”
或

是
“
国

家
的

领
土

”，
藉
此

赋
予

“
领

土
”
此

一
范

畴
在

概
念

上
独

立
于

国
族

国
家

之
外

的
主
体

性
。

除
了

做
为
一

项
知

识
计
画

，
此

一
分

析
更

寻
求

在
概

念
上

调
动

领
土

的
范
畴

，
亦

可
理

解
为

铭
刻

着
权

力
／

赋
权

与
提
出

主
张

的
逻

辑
之

复
杂
能

力
，

其
中

有
的

具
有

适
切
性

、
有

的
则

更
近

似
权

力
攫

取
。

R
É
S
U
M
É

L
’article

porte
sur

un
décalage

entre
le
territoire

etla
notion

juridique
quiem

brasse
les

droitssouverainsde
l’É

tatsurson
territoire

–
à
savoir,la

territorialité.O
n
cherche

à
m
ontrerque

le
territoire

ne
peutêtre

réduitnià
la
notion

de
territoire

national,nià
la
notion

de
territoire

d
’É
tat

et,parla
suite,à

rendre
à
la
catégorie

de
territoire

un
brin

d
’autonom

ie
conceptuelle

parrapportà
l’É

tat-nation.A
u-delà

d
’être

un
projetintellectuel,cette

analyse
cherche

à
perm

ettre
une

m
obil-

isation
conceptuelle

de
la
notion

de
territoire,

entendue
icicom

m
e
une

com
pétence

com
plexe

dotée
des

logiques
intégrées

de
pouvoir/responsabilisation

et
de

revendications,
dont

certaines
sont

valables
et

d
’autres

plutôt
des

prises
de

pouvoir.

K
E
Y
W

O
R
D
S

Jurisdiction
bordering

capabilities
inform

ality
capability

IN
T
R
O
D
U
C
T
IO

N

T
he

efforthere
isto

understand
aspectsofterritory

thatcam
e
to

be
buried,operationally

and
form

ally,
w
ith

the
ascendance

of
the

territorial
nation-state.

T
he

latter
m
ay

w
ell

have
given

us
one

of
the

m
ost

com
plex

and
achieved

form
ats

for
territory,

a
fact

that

A
u
th
o
r
d
etails:D

epartm
entofSociology,K

nox
H
all,606

122nd
Street,3402

Lerner
H
all,C

olum
bia

U
niversity,

N
ew

Y
ork,N

Y
10027,U

SA
.E

m
ail:sjs2@

colum
bia.edu

T
erritory,

Politics,
G
overnance,2013

V
ol.1,N

o.1,21
–45,http://dx.doi.org/10.1080/21622671.2013.769895
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m
ay

have
led

to
the

analytic
flattening

of
territory

into
that

single
m
eaning.

Som
e
of

w
hat

I
exam

ine
here

concerns
old

and
long-standing

trends,
only

vaster
now

or
ensconced

in
a
different

operational
space.

A
nd

som
e,

I
w
illargue,

em
erge

out
of

the
specific

institutionaland
structuralrearrangem

entsofour
epoch,often

given
distinctive

form
sthrough

the
law

.Iposittw
o
typesofm

ajorform
ations,both

ofw
hich

can
take

on
form

aland
inform

alinstantiations.O
ne

isthe
m
aking

ofnon-nationaljurisdictionsinside
the

state’sterritorialjurisdiction
itself.T

he
other

isthe
m
aking

ofnew
typesofbordered

spacesthatcutacrossthe
traditionalinterstate

borders.T
hus,w

hile
I
agree

w
ith,and

use
the

scholarship
on

the
im

pacts
ofcross-border

flow
s
on

sovereign
state

borders,I
do

so
w
ith

another
projectin

m
ind:w

hatthistellsusaboutthe
category

territory
itself,rather

than
about

the
state’s

authority
over

its
borders.

Such
an

inquiry
requiresa

conceptualshiftaw
ay

from
the

bordersofthe
nation-state

as
the

site
ofchange

and
ofm

eaning.T
he

overriding
ofbordersisan

im
portantfocusin

the
scholarship,including

m
y
ow

n,about
the

w
eakening

of
state

authority
over

its
territory

(e.g.
T
A
Y
LO

R,
1994;

A
N
D
E
R
SO

N,
1996;

S
A
SSE

N,
1996;

K
E
O
H
A
N
E
et
al.,

2000;
B
E
R
M
A
N,

2002;A
G
N
E
W
,2005;M

ILLE
R
and

Z
U
M
B
A
N
SE

N,2011;C
U
T
LE

R
and

G
ILL,2013).M

ore
gen-

erally,w
riting

on
the

state
hastended

to
focuson

the
earlierbattlesto

gain
territory

and
the

ongoing
w
ork

ofsecuring
the

sovereign
’sauthority

over
itsterritory

(see
K
R
A
SN

E
R,1993;

H
E
LLE

IN
E
R,

1994,
1995;

C
E
R
N
Y,

1997;
W

E
ISS,

1998;
P
A
U
LY,

2002;
for

a
m
ore

analytic
approach

see
JE
SSO

P,
1999).

T
o
exaggerate

for
the

sake
of

clarity,
the

focus
on

the
state’s

authority
over

its
borders

has
led

to
a
naturalizing

of
territory

as
w
hat

is
encased

in
nationalborders.A

nd
this,I

find,leads
to

an
analytic

pacifying
or

neutralizing
of

the
category

territory.In
m
uch

scholarly
w
riting,territory

haslargely
ceased

to
w
ork

analyti-
cally

because
it
has

been
reduced

to
a
singular

m
eaning—

national-state
territory.

C
riticalpoliticalgeographers,criticalpoliticalscientists,and

criticallegalscholarshave
been

am
ong

the
m
ost

im
portant

contributors
to

m
ore

analytic
versions

ofterritory
(see

G
O
T
T
M
A
N
N
,
1973;

S
A
C
K,

1986;
A
G
N
E
W
,
1994,

2005;
T
A
Y
LO

R,
1994,

1996;
B
E
R
M
A
N
,

2002;
B
R
E
N
N
E
R
,
2004;

R
A
U
ST

IA
LA,

2005;
E
LD

E
N
,
2010;

P
A
IN

T
E
R
,
2010;

K
R
A
T
O
C
H
W

IL,
2011).

T
his

is
crucial

for
avoiding

w
hat

A
G
N
E
W

(1994,
2005)

has
punctually

called
‘the

territorialtrap
’,one

evident
in

m
uch

w
riting

about
the

state
and

the
international

system
.T

hishasalso
becom

e
an

issue
in

the
legalscholarship,for

exam
ple

in
R
austiala’s

critique
ofw

hathe
labels

‘legalspatiality’,nam
ely

the
notion

that
‘T
he

scope
and

reach
of

the
law

is
connected

to
territory,

and
therefore,

spatial
location

determ
ines

the
operative

legalregim
e’(2005,p.106).

E
LD

E
N
(2010)has

one
ofthe

m
ost

thorough
and

theorized
exam

inations
ofthe

term
‘territory’,w

hich,he
notes,is

‘often
assum

ed
to

be
self-evidentin

m
eaning,allow

ing
the

study
of

its
particular

m
anifestations—

territorial
disputes,

the
territory

of
specific

countries,
etc.—

w
ithout

theoretical
re
flection

on
the

“territory”
itself’

(2010,
p.

1).
I

fully
agree

w
ith

thisobservation,and
elsew

here
(S

A
SSE

N
,2008)have

exam
ined

the
vari-

able
instantiations

of
territory

across
tim

e,
long

before
the

nation-state
cam

e
about.In

contrast,recenteffortsto
theorize

territory
in
politicalscience,legalscholarship,and

pol-
iticalgeography

have
generally

equated
it
to

the
bounded

spaces
of

nationalterritorial
sovereignty.

E
ven

w
here

territory
is
allow

ed
to

escape
this

specific
encasem

ent,
it
has

been
construed

assim
ply

a
m
atter

ofstretching
or

contracting
ofthe

boundariesdem
ar-

cating
spaces

of
territorial

pow
er

or
the

deregulation
of

national
borders

(K
R
A
SN

E
R,

2009;
B
U
X
B
A
U
M
,
2010).

T
hough

stillrare,
w
e
now

have
a
developing

scholarship
that

constructs
a
m
ore

com
plex

relation
betw

een
territory

and
the

state
(e.g.

W
A
LK

E
R
,

1993;C
U
T
LE

R,1997,2001;B
E
R
M
A
N
,2002;B

R
E
N
N
E
R
,2004;A

G
N
E
W
,2005;R

A
U
ST

IA
LA,

2005;
G

ILL,
2008;

E
LD

E
N
,
2010;

P
A
IN

T
E
R
,
2010;

K
R
A
T
O
C
H
W

IL,
2011;

T
E
U
B
N
E
R,

2011,
2012).

22
Saskia

Sassen

In
m
y
ow

n
w
ork

(S
A
SSE

N
,2008,C

hapters
1,2,5,7,8),I

have
sought

to
escape

this
analytic

flattening
ofterritory

into
one

historicalinstantiation,national-state
territory,by

conceptualizing
territory

as
a
capability

w
ith

em
bedded

logics
of

pow
er

and
of

claim
-

m
aking.

A
s
a
capability

it
is
part

of
diverse

com
plex

organizational
assem

blages,
w
ith

variable
perform

ance
in

relation
to

authority
and

rights,
depending

on
the

properties
of

such
assem

blages.
For

instance,
territory

is
far

less
significant

in
M
edieval

E
urope

than
is
authority, 1

but
it
gains

im
portance

w
ith

the
em

ergence
of

the
m
odern

national
state,and

reachesitsform
alfullnessin

the
tw

entieth
century.A

nd,asa
capability,terri-

tory
instantiatesthrough

a
broad

range
ofform

ats,including
counterintuitive

casessuch
as

nom
adic

societies
and

com
plex

system
s
that

m
ix

land
sites

and
digital

spaces,
e.g.

global
finance.

B
uilding

partly
on

thisearlierw
ork,here

Icontinue
thisinterrogation

ofthe
category

“territory”
by

focusing
on

its
m
isalignm

ents
w
ith

the
state’s

sovereign
authority,

and,
further,

the
m
aking

of
types

of
territory

w
ith

few
resem

blances
to

national
territory.

T
he

substantive
rationality

guiding
this

inquiry
is
that

a
focus

on
processes

that
cut

acrossnationalbordersdoesnotonly
tellusaboutthe

w
eakening

ofsovereign
authority

overitsterritory,butalso
can

m
ake

visible
thatterritory

takeson
m
ore

form
atsthan

that
of

the
national.

Specifically,I
w
illfocuson

tw
o
typesofm

isalignm
ents.T

he
firstconcernsthe

differ-
enttypesofinstrum

entsused
by

statesto
constructterritoriality.For

exam
ple,the

U
SA

uses
m
ostly

private
law

and
avoids

internationallaw
w
hile

G
erm

any
uses

m
ostly

public
law

and
m
axim

izesthe
use

ofinternationallaw
(e.g.B

U
X
B
A
U
M
,2010).I

use
these

differ-
ences

to
m
ake

visible
that

territoriality,the
legalconstruct,is

not
on

a
one

to
one

w
ith

territory
–the

latter
can

deborder
the

legalconstruct
and

in
this

process
show

us
som

e-
thing

about
the

territorialitself.
T
his

raises
a
m
ajor

issue,
and

is
the

second
m
isalignm

ent
at

the
heart

of
this

paper.
W

hen
som

e
segm

entofa
state’sterritory

debordersitsauthority,asper
currentconcep-

tualizationsofterritoriality,itleavesusw
ith

an
unm

arked
kind

ofterritory;thisisa
con-

tradiction
in

term
s
since

territory
is
a
constructed

condition.
In

other
research,

I
have

argued
that

som
e
such

segm
ents

cease
being

territory
in

that
they

are
not

a
com

plex
capability,

as
I
de
fine

territory
(S

A
SSE

N
,
2008,

C
hapters

1
and

8).
T
hey

seem
m
ore

akin
to

w
hat

old
m
aps

show
as
em

pty
land

because
it
is
unknow

n.
T
his

terra
nullius

also
m
atters

to
the

larger
project

behind
the

current
paper

(see
S
A
SSE

N
,
2013),

because
it

m
ay

w
ell

signal
the

conceptual
invisibility

of
territories

that
exit

the
state’s

territorial
authority.

In
this

case,
w
e
need

to
expand

the
m
eaning

of
territory

beyond
that

of
the

nationalterritorialstate.O
ne

such
m
eaning

explored
here

is
thatofnon-state

juris-
dictionalencasem

ent,including
inform

aljurisdictions.
E
m
pirically,a

firststep
to

addresssuch
debordering

isto
recognize

em
ergentjurisdic-

tionsand
orderingsthatoverride

the
state’sterritoriality.T

he
m
ostfam

iliar
instancesare

those
of

the
W
orld

T
rade

O
rganization

(W
T
O
),
the

International
C
rim

inal
C
ourt

(IC
C
),
and

the
U
nited

N
ations’

hum
anitarian

system
.
B
ut

there
are

m
ultiple

lesser
know

n
orderings

as
w
ell

(e.g.
B
E
R
M
A
N
,
2002;

S
C
H
W

A
R
C
Z,

2002;
A
G
N
E
W
,
2005;

M
E
R
R
Y,

2006;
P
A
IN

T
E
R,

2010;
T
E
U
B
N
E
R,

2011,
2012;

F
R
E
D
R
IK

SE
N
,
2012).

I
use

the
fact

of
such

jurisdictions
and

orderings
to

argue
that

they
enable

the
m
aking

of
new

transversally
bordered

spaces
that

not
only

cut
across

nationalborders
but

also
generate

new
typesofform

aland
inform

aljurisdictions,or
structuralholes,deep

inside
the

tissue
ofnationalsovereign

territory.T
heoretically

I
take

it
a
step

further,and
interpret

these
spacesaselem

entsin
the

m
aking

ofa
m
ore

com
plex

and
charged

condition:distinctter-
ritories

inside
national-state

territory
itself.

W
hen

T
erritory

D
eborders

T
erritoriality

23
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T
H
E
U
N
S
T
A
B
L
E
A
L
IG

N
M
E
N
T

B
E
T
W
E
E
N

T
E
R
R
IT

O
R
Y

A
N
D

T
E
R
R
IT

O
R
IA

L
IT

Y

T
erritory

isnot
‘territoriality’.B

utterritoriality
asa

legalconstructthatm
arksthe

state’s
exclusive

authority
over

its
territory

has
becom

e
the

dom
inant

m
ode

of
understanding

territory.H
istorically,territoriality

w
asa

pow
erfulinnovation,and

ithasw
orked

w
ellto

legitim
ate

and
cem

entthe
pow

erofthe
m
odern

state
overa

territory. 2
Ithastraditionally

been
recognized

asthe
prim

ary
basisofan

internationalsystem
,w

here
the

key
organiz-

ing
jurisdiction

is
that

of
the

state’s
exclusive

authority
over

its
territory

(e.g.
R

U
G
G
IE,

1993;
K
R
A
SN

E
R,

2004;
B
R
O
W

N
LIE,

2008).
T
his

holds
even

w
hen

the
focus

m
ight

concern
the

nationality
of

individuals
outside

the
territory

of
a
state

m
aking

claim
s
on

that
state

(e.g.J O
P
P
K
E,1998;C

U
T
LE

R
etal.,1999;K

N
O
P,2002). 3

In
w
hat

follow
s,I

address
four

aspects
of

territoriality
that

m
atter

for
m
y
analysis.

A
firstisthe

em
erging

instability
oftraditionalversionsofterritoriality,partly

asa
con-

sequence
ofglobalization.Such

instability
isone

w
indow

into
asym

m
etriesbetw

een
ter-

ritory
and

territoriality.
W

hile
concerned

w
ith

different
questions

from
m
ine,

K
R
A
T
O
C
H
W

IL
(2011;

see
also

1986)
illum

inates
a
particular

aspect
that

m
atters

to
m
y

argum
ent

about
a
grow

ing
asym

m
etry

betw
een

territory
and

territoriality.
H
e
finds

problem
atic

the
com

m
on

assertion
that

the
state

constitutes
an

exclusive
sphere

of
jurisdiction,w

riting

U
sually

w
e
im

agine
the

international
system

as
consisting

of
sovereign

units
that

all
claim

an
exclusive

space
but

w
hose

w
rit

does
not

go
any

further.
In

a
w
ay

this
notion

iscorrectin
thatno

jurisdictionalclaim
againsta

foreign
sovereign

acting
in
offi-

cialcapacity
can

be
sustained,butitisincom

plete
and

thusm
isleading.States

have
tra-

ditionally
interfered

w
ith

each
other

through
com

peting
jurisdictionalclaim

s,precisely
because

statesclaim
jurisdiction

notonly
on

the
basisofterritoriality,but—

am
ong

other
things—

of
‘nationality’.(2011,pp.12

–13)

Practically
speaking,

for
m
any

countries,
territoriality

is
largely

form
al,

a
fact

that
becom

es
legible

w
hen

con
flict

or
com

petition
arise

w
ith

leading
pow

ers.
T
his

is
evident

in
the

m
any

form
ally

recognized
nation-states

today
that

can
best

be
conceived

of
as

being
in

a
condition

of
‘coloniality’,

that
is,

post-historic
colonialism

(e.g.
S
A
SSE

N,
1996,

C
hapter

1;
Q

U
IJA

N
O,

2000,
2007;

M
A
LD

O
N
A
D
O
-T

O
R
R
E
S,
2007;

M
IG

N
O
LO,

2007).
W
riting

on
coloniality

positsthatthe
legacy

ofE
uropean

colonialism
m
arksdeep

hierarch-
icalinequalities

found
in

the
m
odern

nation-state.Q
uijano,for

exam
ple,w

rites
that

the

specific
colonialstructure

of
pow

er
produced

the
specific

socialdiscrim
inations

w
hich

later
w
ere

codified
as
‘racial’,

‘ethnic’,
‘anthropological’or

‘national’,according
to

the
tim

es,agents,and
populationsinvolved

…
T
hispow

erstructure
w
as,and

stillis,the
fra-

m
ew

ork
w
ithin

w
hich

operate
the

other
socialrelations

ofclasses
or

estates.(Q
U
IJA

N
O
,

2007,p.168)

A
very

differentpartialoverriding
ofstate

authority
cam

e
aboutw

ith
the

form
ation

of
the

globaleconom
y
that

em
erged

in
the

1980s,specifically
through

a
variety

of
actors

and
instrum

ents
w
ith

a
grow

ing
in
fluence

over
the

state
(S

A
SSE

N
,
2008,

C
hapter

5).
T
here

is
a
vast

range
of

analyses
and

interpretations
about

the
im

pacts
of

these
new

types
of

globalregulators
and

global
firm

s
on

the
state’s

exclusive
jurisdiction. 4

A
n
im

portantissue
form

y
analysisisthe

ongoing
transform

ation
ofterritoriality

itself.
H
istorically,B

uxbaum
notes,territoriality

24
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Sassen

referred
to

the
exclusive

authority
of

a
state

to
regulate

events
occurring

w
ithin

its
borders

…
O
ver

the
course

of
the

tw
entieth

century,
the

concept
expanded

to
include

authority
over

certain
conduct

that
took

place
elsew

here
but

w
hose

effects
w
ere

felt
w
ithin

the
regulating

state.(2009,p.636)

T
here

are
severalother

elaborationsand
revisionsthat

have
had

the
effectofm

aking
territoriality

m
ore

responsive
to

changed
conditions

(see,
e.g.

generally
G

O
T
T
M
A
N
N
,

1973;A
M
A
N
,1995;M

ILLE
R
and

Z
U
M
B
A
N
SE

N
,2011).B

ut
overall,it

rem
ains

close
to

its
core

m
eaning

of
exclusive

state
sovereign

pow
er

over
its

territory.
In

earlier
periods

ofW
estern

history,the
constitutive

elem
ents

for
establishing

juris-
diction,even

afterthe
Peace

ofW
estphalia, 5

often
included

ratherm
ore

dynastic
order-

ingsthan
territoriality

perse
(F

O
R
D,1999;S

A
SSE

N
,2008,C

hapters2
and

3;K
R
A
T
O
C
H
W

IL,
2011).Indeed,w

hile
politicalscientiststend

to
see

allthatfollow
ed

the
Peace

ofW
est-

phalia
as
involving

w
hat

K
rasner

refers
to

as
state

territory
(e.g.K

R
A
SN

E
R,1999,2004),

this
often

obscures
the

m
any

other
criteria

in
play.T

he
earlier

period
brings

to
the

fore
the

asym
m
etric

quality
ofterritory

and
state

authority,thereby,again,m
aking

visible
that

territory
is
not

reducible
to

territoriality.It
is
w
ith

the
m
odern

state,and
its

fullrealiz-
ation

in
the

tw
entieth

century,thatourcurrentunderstandingsofthe
legalconstructthat

is
territoriality

em
erges

as
a
dom

inant
form

alcriterion. 6

T
erritoriality

asa
legalconstruct—

asterritorialjurisdiction
—
F
O
R
D
(1999)argues,isa

relatively
recent

developm
ent

linked
to

the
em

ergence
ofm

odern
cartographic

science
and

the
norm

ative
ideology

ofa
rational,hum

anistgovernm
ent.T

hism
eantthat

‘w
e
can

speak
of

jurisdiction
as

a
technology

that
w
as

“invented
”
or

“introduced
”
in

a
given

socialsetting
ata

particular
tim

e’(1999,pp.866
–867).M

oreover,Ford
linksthe

em
er-

gence
of

territorialjurisdiction
to

the
rise

of
a
discourse

that

encourages
individuals

and
groups

to
present

them
selves

as
organically

connected
to

other
people

and
to

territory
in

a
w
ay

thatrequiresjurisdictionalautonom
y.Itrequires

that
citizens

assert,em
phasize

and
even

exaggerate
their

organic
connection

ifthey
are

to
present

a
com

pelling
claim

for
the

creation
and

protection
of

their
jurisdiction.

(1999,p.899)

In
otherw

ords,the
legalconstructofterritoriality

asjurisdiction
notonly

relieson
the

idea
ofa

state’sexclusive
authority

overa
territory,buton

the
construction

ofpeople
asa

nation
w
ithin

thatterritory
hence

bringing
nation-territory

together
w
ith

state
territory

in
the

socio-historicalconstruction
of

the
nation-state

territoriality.
B
righenti,m

oving
m
ore

tow
ard

territory
and

aw
ay

from
jurisdiction

in
the

narrow
sense,

posits
that

‘law
can

be
explored

integrally
as

a
territorial

and
territorialising

device’w
here

territoriesare
conceived

asactsofterritorialization
and

deterritorialization,
rather

than
as

spaces
(2010,

p.
225).

A
cts

of
de/territorialization

are
also,

according
to

B
righenti,acts

of
inscription,that

is,

an
actofdraw

ing
ortracing,a

m
ovem

entthatisde
fined

by
itsm

agnitude
and

direction.
T
he

intersection
ofm

ovem
entscorrespondsto

the
m
om

entofvisibilisation
ofterritorial

boundaries.…
A
nd

every
such

act
of

territorialisation
or

deterritorialisation
bears

a
biopolitical

significance,
because

it
opens

up
the

space
in

w
hich

the
m
anagem

ent
of

possible
events

taking
place

inside
an

irreducible
m
ultiplicity

unfolds.
Just

like
every

other
form

of
notation

and
w
riting,

law
,
too,

deals
w
ith

lines,
barring

som
e
and

allow
ing

others.(B
R
IG

H
E
N
T
I,2010,p.225)

B
righenticonceptualizesterritory

as
‘a
w
ay

ofm
aterially

de
fining,inscribing

and
sta-

bilising
patternsofrelations’w

ithin
society

such
that

‘territory
isthe

effectofthe
m
aterial

W
hen

T
erritory

D
eborders

T
erritoriality
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inscription
of

social
relationships

w
hich

are
im

m
aterial,

or
better,

affective’
(2010,

p.
223).

T
erritories,

for
B
righenti,

‘exist
at

the
point

of
convergence,

prolongation
and

tension
betw

een
the

m
aterialand

the
im

m
aterial,betw

een
spacesand

relationships,
betw

een
extensions(m

ovem
ents)and

intensions(affectionsand
passions)’(2010,p.223).

C
riticalgeographershave

m
ade

som
e
ofthe

m
ostim

portantcontributionsto
the

dis-
entangling

of
territory,

space
and

territoriality.
T
he

close
exam

ination
of

territory
by

G
O
T
T
M
A
N
N

(1973)
and

S
A
C
K
(1986)

provides
tw

o
early

exam
ples

of
the

effort
to

specify
the

category
of

territory.
G
ottm

ann
’s
analysis

traces
the

historicaldevelopm
ent

ofterritory
and

itsassociation
w
ith

the
state

authority
back

into
antiquity

w
hile

Sack
sys-

tem
atically

explores
territory

both
at
different

scales—
from

nation-states
dow

n
to

indi-
vidualw

ork
spaces—

and
across

three
broad

historical
periods—

prim
itive,

pre-m
odern

and
m
odern.

W
hile

contributing
greatly

to
the

understanding
of

territory
as

a
socio-

historical
construct,

for
both

authors
territory

and
territoriality

are
consistently

linked
to

one
another.I

w
ould

agree
w
ith

this,butonly
insofar

asterritoriality
can

be
concep-

tualized
in

a
m
ore

generic
sense

than
itscurrentnarrow

m
eaning

asthe
state’sexclusive

territorialauthority.
A
m
ong

the
m
osttheoretically

developed
contem

porary
scholarship

on
the

necessary
intersection

ofstate
and

territory
isthe

w
ork

ofE
LD

E
N
(2010) 7

and
B
R
E
N
N
E
R
(2004).For

B
R
E
N
N
E
R
(e.g.

2004)
recent

changes
in

the
ordering

of
state

spatial
processes

involve
com

plex
instances

ofdeterritorialization
and

reterritorialization,w
hich

together
recon-

figure
the

territorialarticulationsofstate
policiesand

institutions.W
hile

itsinternalpar-
ticulars

m
ay

be
undergoing

recon
figuration,

territory
rem

ains
tied

to
state

territorial
sovereignty.

Further,
in

their
interpretation

of
Lefebvre,

B
R
E
N
N
E
R
and

E
LD

E
N
(2009)

w
rite

that
state,space

and
territory

are
allhistoricalconstructions.

B
y
this

w
e
m
ean

not
sim

ply
that

the
state,space

and
territory

are
com

bined
in

specific
w
aysatdifferenttim

es,butthatthe
socialform

sdenoted
by

each
ofthese

term
sem

erge
only

at
particular

historicaljunctures
and

are
m
ediated

through
tangled

yet
distinctive

lineages.(2009,p.364)

T
erritory,like

space,is
a
socialand

historicalproduct
such

that
‘…

it
is
com

prehen-
sible

only
through

its
relation

to
the

state
and

processes
of

statecraft’
(B

R
E
N
N
E
R
and

E
LD

E
N
,2009,p.363).H

istorically
they

find
thatterritory

isboth
a
productand

producer
ofstate

action.In
fact,in

their
reading

ofLefebvre,B
renner

and
E
lden

find
territory

so
deeply

entangled
w
ith

state
and

space
that

‘each
term

reciprocally
im

plies
the

others,
both

analytically
and

historically’(B
R
E
N
N
E
R
and

E
LD

E
N
,2009,p.364).

W
here

for
B
renner,currentchangesin

the
spatialordering

ofpoliticaland
econom

ic
processes

are
indicative

of
the

ongoing
recon

figuration
of

state
space

as
territory,

for
A
G
N
E
W

(2005)
such

changes
signal

that
aspects

of
national

sovereignty
have

becom
e

non-territorialin
nature.ForA

G
N
E
W
(1994,2005),space

becom
esthe

largernecessary
cat-

egory,one
that

includes
territory

as
one

of
its

instantiations.T
hat

is,to
the

extent
that

netw
orksand

other
non-contingentspatialorderingsare

becom
ing

m
ore

evident,terri-
tories—

seen
asbounded

‘blocksofspace’(2005,p.441)—
are

losing
theirexclusive

claim
on

state
sovereign

pow
er.

H
ere

territory
is
understood

as
contingent,

bounded
space,

w
hich,

though
not

necessarily
national,

is
m
ost

pow
erfully

dem
arcated

along
national-state

territorial
lines.

U
nderlining

this
understanding,

A
gnew

uses
the

phrase
‘territorialtrap

’(1994)
to

describe
analyses

that
failto

account
for

state-based
processes

that
extend

beyond
the

set
boundaries

of
nation-states.

T
A
Y
LO

R
(1994,

1996)
also

allow
s
for

a
notion

of
territory

that
can

be
organized

around
a
vector

that
is
not

the
state,

notably
w
ealth,

thereby
freeing

up
the

category

26
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Sassen

territory
from

itsnationalencasem
ent.W

e
see

thisw
hen

he
de
finesterritory

asbounded
space

and
territoriality

asbehavior
associated

w
ith

itsuse,and
thatthe

m
eaningsofsuch

use
can

change
in

the
current

globalera.R
egarding

this
current

era,T
aylor

concludes
that

w
e
are

seeing
‘the

continuing
use

of
territory

but
at

different
scales—

the
state

as
a
pow

er
container

tends
to

preserve
existing

boundaries;
the

state
as

w
ealth

container
tends

tow
ard

larger
territories;

and
the

state
as

a
cultural

container
tends

tow
ard

sm
aller

territories’
(1994,

p.
160).

T
hat

is,
to

the
extent

that
there

are
apparent

‘leaks’
in

the
national‘container’,T

aylorpositsthatthese
can

be
explained

through
a
w
idening

or
contracting

of
the

borders
of

territory-as-bounded-space
depending

on
the

diverse
realm

s
of

socialactivity.
T
his

type
of

conceptualizing
goes

in
the

direction
of

w
hat

I
am

after
here.

W
hile

T
aylor

develops
this

eventually
in

later
w
ork

on
cities

in
the

global
econom

y
(e.g.

2000,2004),in
hisearlier

w
ork

he
stillsticksclosely

to
the

state.Specifically,he
w
rites:

T
erritoriality

isa
form

ofbehaviourthatusesa
bounded

space,a
territory,asthe

instru-
m
ent

for
securing

a
particular

outcom
e.

B
y
controlling

access
to

a
territory

through
boundary

restrictions,
the

content
of

a
territory

can
be

m
anipulated

and
its

character
designed.(1994,p.151)

U
sing

this
de
finition,

T
aylor

ties
territory

closely
to

the
nation-state

as
historically

constructed,
w
riting

that
‘A
cross

the
w
hole

of
our

m
odern

w
orld,

territory
is
directly

linked
to

sovereignty
to

m
ould

politics
into

a
fundam

entally
state-centric

social
process’(1994,p.151);T

aylorlaterdevelopsthislink
in
term

sof‘absolute
territorialism

’,
for

w
hich,he

posits
‘anarchists

m
ake

perfect
form

alopponents’(1996,p.2),re
flecting

his
particular

w
orld-system

s
anarchist

position.
T
erritory

as
bounded

space
or

as
place,

m
oreover,isfoundationalto

the
linking

ofnation
and

state:itisthrough
the

‘territorial
link

betw
een

sovereign
territory

and
nationalhom

eland
’that

the
nation-state

em
erges

(1994,
p.

151).
H
ere

T
aylor

falls
back

into
a
tighter

connection
to

the
national

state.
It
includes,

even
as

it
goes

beyond,
the

classic
understanding

of
territoriality

that
has

held
for

a
century

and
to

variable
extents

prevails
today—

and
thereby

offers
a
strong

base
from

w
hich

to
capture

the
typesofm

isalignm
entsIam

afterin
thisessay.H

e
w
rites:

T
his

aw
esom

e
pow

er
[ofthe

state]
has

been
m
ade

possible
by

a
fundam

entalterritorial
link

thatexistsbetw
een

state
and

nation.A
llsocialinstitutionsexistconcretely

in
som

e
section

ofspace
butstate

and
nation

are
both

peculiarin
having

a
specialrelation

w
ith

a
specific

place.A
given

state
doesnotjustexistin

space,ithassovereign
pow

er
in

a
par-

ticular
territory.Sim

ilarly,a
nation

isnotan
arbitrary

spatialgiven,ithasm
eaning

only
fora

particularplace,itshom
eland.Itisthisbasic

com
m
unity

ofstate
and

nation
asboth

being
constituted

through
place

thathasenabled
them

to
be

linked
together

asnation-
state

(T
A
Y
LO

R,1993,pp.225
–228).T

he
dom

ination
ofpoliticalpractice

in
the

w
orld

by
territoriality

is
a
consequence

of
this

territorial
link

betw
een

sovereign
territory

and
nationalhom

eland.(1994,p.151)

E
m
erging

analysesbegin
to

expand
the

m
eaning

ofterritory
itself,going

in
the

direc-
tion

ofw
hatIam

after.E
LD

E
N
(2010)doesthisw

hen
he

exam
inesperiodspreceding

the
form

ation
of

the
m
odern

nation-state.
For

P
A
A
SI
(2003),

territory
is
sim

ultaneously
a

piece
of

land,a
seat

of
pow

er
and

a
functionalspace:

‘severalim
portant

dim
ensions

of
social

life
and

social
pow

er
com

e
together

in
a
territory:

m
aterial

elem
ents

such
as

land,
functional

elem
ents

like
the

control
of

space,
and

sym
bolic

dim
ensions

like
social

identity’
(2003,

p.
109).

T
erritories

are
not

necessarily
state

spaces,
but

‘states
play

a
m
ajor

role
in

“territory-m
aking”

and
in

the
naturalization

of
links

betw
een

ter-
ritories

and
people’

(1997,
p.

41;
see

also
P
A
A
SI,

1996).
B
y
territory-m

aking,
he

refers

W
hen

T
erritory

D
eborders

T
erritoriality
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to
the

institutionalization
of

regions;any
particular

territories
‘should

be
understood

as
historically

and
socially

produced
entities

w
hich

exist
for

a
certain

period
and

m
ay

dis-
appear

in
the

processes
of

regionaltransform
ation

’(1997,p.42).
A
second

aspect
of

the
relation

of
territoriality

to
territory

pertinent
to

m
y
concern

here
are

today’s
specialized

differences
across

countries
in

term
s
of

the
instrum

ents
used

to
specify

orconstructterritoriality
(Z

U
M
B
A
N
SE

N
,2012,pp.115

–127).T
hese

differ-
ences

are
one

w
indow

into
the

disentangling
ofthe

tw
o
categories,territory

and
terri-

toriality.Significant
to

this
disentangling

is
that

such
differences

are
also

present
am

ong
countriesthatbelong

to
the

sam
e
geopoliticalcontextand

operate
w
ithin

the
sam

e
larger

geopolitical
period.

For
instance,

B
U
X
B
A
U
M
(2009)

exam
ines

the
different

instrum
ents

used
by

the
U
SA

and
G
erm

any
to

constitute
their

territoriality.
T
hese

are
both

liberal
dem

ocracies
that

center
statehood

in
this

type
of

jurisdiction;
further,

over
tim

e
both

have
elaborated

the
technical

aspects
of

territoriality
and

in
m
any

w
ays

arrived
at

sim
ilar

m
odifications.

Y
et,

and
this

is
w
hat

m
atters

to
m
y
argum

ent,
each

uses
very

different
legal

instrum
ents

from
the

repertory
of

liberal
dem

ocracies
in

constructing
the

relationship
betw

een
territory

and
territoriality

(B
U
X
B
A
U
M
,
2009).

T
o
sim

plify,
and

as
already

m
entioned,

the
U
SA

uses
largely

private
law

,
and

avoids
international

law
w
hen

it
can,

w
hereas

G
erm

any
uses

largely
public

and
international

law
. 8
T
his

is
not

the
place

to
engage

in
a
detailed

exam
ination

of
these

differences:
m
y
m
ain

concern
is
w
ith

how
states

have
used

distinct
instrum

ents
to

produce
w
hat

at
a
m
ore

generic
internationallevelgetsconstituted

asa
standardized

jurisdiction,today
enshrined

in
the

H
ague

T
reaty.

T
hird,the

factthatw
e
see

a
grow

th
in

the
num

berofcasesand
issuesw

here
territory

is
not

part
ofjurisdictionalrules

is,for
m
y
purposes,yet

another
w
ay

ofm
aking

visible
today'sasym

m
etriesbetw

een
territory

and
territoriality.T

husT
E
U
B
N
E
R
(2004,2012)has

argued
for

a
globalcivilian

jurisdiction
autonom

ousfrom
the

state,partly
picking

up
on

the
Luhm

annian
conception

ofdistinctspheresthrough
w
hich

a
system

isorganized
(e.g.

L
U
H
M
A
N
N
,1995[1984];see

also
L
A
W
,1993;S

A
SSE

N
,2011).C

om
ing

from
a
criticalper-

spective,R
austiala

argues
against

‘legalspatiality’
(see

above),noting
that,

today,
states

regularly
assert

jurisdiction
beyond

their
nationalterritory.

In
the

case
of

the
U
SA

,
he

w
rites,

T
he

U
nited

Stateshasm
any

statutesthatexplicitly
assertextraterritorialjurisdiction,and

othersthatdo
notbuthave

been
so

construed
by

the
E
xecutive

branch
and

the
courts.

O
ther

states
have

done
the

sam
e.

W
hile

such
assertions

of
extraterritoriality

are
ever

m
ore

com
m
on,

in
som

e
cases,

spatial
location

itself
becom

es
hard

to
determ

ine—
as

in
m
any

recent
Internet

cases.
A
s
technology

evolves,
legal

spatiality
becom

es
harder

to
apply

and,
increasingly,

harder
to

justify
as

a
jurisprudential

principle.
(R

A
U
ST

IA
LA,

2005,pp.111
–112)

G
iven

this
em

erging
‘untethering’

of
jurisdiction

from
national

territory,
R
austiala

questions
w
hat

role
spatiality

should
play

in
national,

and
particularly

in
A
m
erican

law
.

W
hile

ceding
that

it
is
not

an
easy

question
to

answ
er,

R
austiala

concludes
that

‘T
he

clear
trend

in
A
m
erican

law
and

in
international

law
—
and

the
m
ore

com
pelling

reading
of

the
C
onstitution

—
suggests

that
a
despatialized

approach
ought

to
be

the
default

position,
subject

to
exceptions

based
on

functional
and

practical
concerns’

(2005,pp.145–146).In
otherw

ords,ratherthan
starting

from
a
position

w
herein

national
jurisdiction

iscoupled
w
ith

nationalterritory,law
should

startfrom
the

opposite
position.

T
his

type
of

analysis
has

a
kind

of
obverse

pertinence
to

m
y
analysis:

national-state
jurisdictions

that
deborder

territoriality
and

non-state
jurisdictions

that
escape

the
grip

of
national-state

territoriality.
O
ne

exam
ple

of
the

second
type

is
the

environm
entally
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driven
recognition

of
the

‘natural
habitat

of
fisheries’.

W
hen

such
habitats

cut
across

interstate
borders,

it
can

lead
to

som
e
of

the
m
ore

intractable
international

disputes,
given

the
difficulty

of
adjusting

such
habitats

(read
territories)

to
existing

territorial
state

authority
(e.g.the

long-standing
legaldispute

betw
een

C
anada

and
the

U
SA

).
B
E
R
M
A
N
(2002)m

akesa
sim

ilar
argum

entto
R
austiala’s,asserting

that,in
the

current
globalage,nationaljurisdiction

should
not

be
autom

atically
coupled

w
ith

nationalter-
ritory.In

m
aking

hisargum
ent,B

erm
an

em
phasizesthe

variousattachm
entsto

territory
w
hich

give
it
m
eaning,only

one
ofw

hich
is
national,w

riting
‘In

our
daily

lives,w
e
all

have
m
ultiple,shifting,overlapping

affiliations.W
e
belong

to
m
any

com
m
unities.Som

e
m
ay

be
local,

som
e
far

aw
ay,

and
som

e
m
ay

exist
independently

of
spatial

location
’

(2002,
p.

543).
Jurisdiction,

he
goes

on,
‘is

the
w
ay

that
law

traces
the

topography
of

these
m
ultiple

affiliations
…

C
onceptions

of
jurisdiction

becom
e
internalized

and
help

to
shape

the
socialconstruction

ofplace
and

com
m
unity.In

turn,as
socialconceptions

of
place

and
com

m
unity

change,jurisdictionalrules
do

as
w
ell’(2002,p.543).

A
gnew

also
w
eakens

the
link

w
ith

the
state

w
hen

he
de
fines

territory
as

‘blocks
of

space’
(2005,

p.
441)

and
territoriality

as
‘the

use
of

territory
for

political,
social,

and
econom

ic
ends’

(2005,p.
437).

A
s
noted

above,
for

A
gnew

territory
is
not

necessarily
‘state

space’
(cf.

B
R
E
N
N
E
R,

2004),
even

though
it
is
necessarily

a
contingent,

bordered
area

of
space.

In
this

view
,
territory

can
be

dem
arcated

at
m
any

levels,
including

the
national,but

also
the

local,regional,continental,and
so

on
(see

also
S
A
C
K,1986).C

ri-
tically,

how
ever,

A
gnew

does
not

include
netw

orked
or

otherw
ise

non-continuous
spaces

in
his

de
finition

of
territory.

A
lso

m
oving

in
the

direction
ofm

y
concernsisP

A
IN

T
E
R
’s(2010)argum

entagainstfor-
m
ulationsofterritory

thattie
itto

state
sovereign

space
orsee

itasotherw
ise

clearly
bounded

and
non-overlapping.Ialso

agree
w
ith

Painter’sproposition
thatterritory

isenacted
through

extensive
netw

orksofhum
an

and
non-hum

an
actors.U

sing
the

em
piricalexam

ple
ofU

K
adm

inistrative
regions,Paintershow

show
territoriesare

broughtinto
being

through
exten-

sive
netw

orks
involving

international
accounting

standards,
m
odels,

m
aps,

m
aterial

and
digitalinfrastructures,accountants,statisticians,clerks,technicians,researchers,journalists,
and

m
yriad

other
hum

an
and

non-hum
an

actors.
H
e
suggests

that
the

geographies
of

these
netw

orks—
being

w
idely

dispersed
in

space
and

tim
e—

differ
from

the
geographies

ofthe
territory

they
generate,‘w

hich
isusually

understood
to

involve
a
bounded

and
con-

tinuousportion
ofspace’(P

A
IN

T
E
R,2010,p.1096).H

e
w
ritesthat,

T
he

phenom
enon

thatw
e
callterritory

isnotan
irreducible

foundation
ofstate

pow
er,

let
alone

the
expression

of
a
biologicalim

perative.
It
is
not

a
transhistoricalfeature

of
hum

an
affairs

and
should

not
be

invoked
as

an
explanatory

principle
that

itself
needs

no
explanation:territory

isnotsom
e
kind

ofspatio-political
firstcause.(2010,p.1093)

B
utIpartdirection

w
ith

Paintera
bitw

hen
he

callsforunderstanding
territory

as
‘the

effectofnetw
orked

relations’.ForPainter
‘territory

m
ustbe

interpreted
principally

asan
effect:as

explanandum
m
ore

than
explanans.A

dapting
B
runo

Latour,like
other

enduring
and

seem
ingly

solid
features

of
our

w
orld,

this
effect

can
best

be
understood

as
the

outcom
e
of

netw
orked

socio-technicalpractices’(2010,p.1093,em
phasis

in
original).

I
agree

that
this

is
also

happening,but
I
see

it
m
erely

as
one

instantiation
of

territory.
Fourth,

the
dilution

of
the

state’s
form

al
pow

er
over

its
territory

tends
to

take
on

specific
form

sand
produce

specific
redistributionsofpow

eracrossdiverse
state

branches.
V
ery

brie
fly,nationallegislative

jurisdictions
have

lost
their

grip
on

a
grow

ing
range

of
dom

ains
over

w
hich

they
once

had
regulatory

pow
er,or

at
least

form
alauthority.O

ne
m
ode

ofadapting
to

thislosshasbeen
to

passlaw
sthatderegulate

and
privatize

w
hatw

as

W
hen
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once
regulated

and
public

and
w
here

legislatures
w
ere

the
key

state
branch.D

eregula-
tion

and
privatization

have
led

to
a
w
idespread

understanding
that

the
‘national

state’
loses

authority
w
ith

globalization.
E
lsew

here
(S

A
SSE

N
,
2008,C

hapter
4),

I
have

exam
-

ined
how

this
has

reduced
the

pow
er

of
national

legislative
jurisdiction,

even
as

it
has

allow
ed

a
relatively

greater
concentration

of
unaccountable

pow
er

in
the

executive.
O
utofthism

ix
oftransform

ations,I
(S

A
SSE

N
,1996,C

hapter
1;2008,C

hapters4
and

5)have
em

phasized
tw

o
featuresin

m
y
prior

w
ork.First,sovereignty

isbeing
partly

dis-
assem

bled,
including

form
ally,

over
the

last
20
–30

years,
depending

on
the

country.
W

hile
m
uch

rem
ains

form
ally

included
in

the
nationalstate

and
sited

in
nationalstate

territoriality,
som

e
of

it
has

shifted
to

other
institutionalspaces.

Sovereignty
rem

ains
a

key
system

ic
property

but
its

institutional
bases

diversify.
T
he

second
point

is
that

even
as

globalization
has

expanded,
territoriality

rem
ains

a
key

ordering
in

the
inter-

nationalsystem
.
B
ut

it
does

so
w
ith

one
difference,

it
now

feeds
above

all,
the

pow
er

of
the

executive
branch

of
governm

ent,
a
pow

er
that

becom
es

increasingly
privatized

(S
A
SSE

N
,
2008,

pp.
165

–220).
Som

e
com

ponents
of

the
state’s

territorial
authority,

especially
ofthe

legislature,shiftto
other

institutionalhom
es,notably

an
em

ergentjur-
isdiction

of
globalregulators.

In
thisarticle,Ibuild

on
both

ofthese
earlierpropositions,butthe

focusisdifferent.I
exam

ine
how

territoriality
can

m
ake

visible
w
hatitform

ally
hides:thatterritory

ism
uch

m
ore

than
national-state

territory.A
nd

through
the

recovery
ofthisexpanded

m
eaning,

w
e
can

m
ake

territory
w
ork

analytically,in
contrast

to
its

current
univocalm

eaning
in

m
ost

of
the

scholarship
about

the
state

and
about

globalization.
T
he

effort
is
a
m
ore

careful
tracking

of
em

ergent
conditions

and
dynam

ics
that

signal
that

the
cages

of
nationalterritorialauthority

are
breaking,and

thatin
a
few

instancesthisbecom
esm

ate-
rially

visible
and

in
othersthisvisibility

isinferential.T
o
capture

the
m
eaning

and
im

port
ofthisbreakage,I

use
the

notion
ofthe

m
aking

ofinform
aljurisdictionsbecause

w
hatI

seek
to

capture
either

escapesestablished
jurisdictionsor

w
orm

sitselfinto
the

latter
and

can
easily

be
confused

w
ith

such
established

jurisdictions. 9

T
his

is
the

subject
of

the
next

section.

T
R
A
N
S
V
E
R
S
A
L
L
Y

B
O
R
D
E
R
E
D

S
P
A
C
E
S
A
N
D

T
H
E
IR

T
E
R
R
IT

O
R
IA

L
E
N
G
A
G
E
M
E
N
T
S

A
state

borderisnotsim
ply

a
borderline.Itisa

m
ix
ofregim

esw
ith

variable
contentsand

geographic
and

institutionallocations. 10
D
ifferent

flow
s—

of
capital,

inform
ation,

pro-
fessionals,

undocum
ented

m
igrants—

each
constitute

bordering
through

a
particular

sequence
of

interventions,
w
ith

diverse
institutional

and
geographic

locations.
T
he

actual
geographic

border
m
atters

in
som

e
of

these
flow

s
and

does
not

in
others.

T
hat

geographic
borderline

is
part

of
the

cross-border
flow

of
goods

if
these

com
e
by

ground
transport,

but
not

of
capital,

except
if
actual

cash
is
being

transported.
E
ach

border-control
intervention

can
be

conceived
of

as
one

point
in

a
chain

of
locations.

In
the

case
oftraded

goods,these
m
ightinvolve

a
pre-border

inspection
or

certification
site.In

the
case

ofcapital
flow

s,the
chain

oflocationsw
illinvolve

banks,stock
m
arkets,

and
electronic

netw
orks.

In
short,

the
geographic

borderline
is
but

one
point

in
the

chain.
Institutional

points
of

border-control
intervention

can
form

long
chains

m
oving

deep
inside

the
country.

Y
et

notw
ithstanding

m
ultiple

locations
and

diverse
levels

of
control,the

nationalborder
has

a
recognizable

point
of

gravity.
B
eyond

thisfam
iliar

m
ix
ofregim

esand
locationsfor

border-controlfunctions,w
hat

concerns
m
e
here

is
the

form
ation

of
new

types
of

bordering
capabilities

that
shape

bordered
spaces

transversal
to

traditional
state

borders.
T
hese

transversal
spaces

are
to
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be
distinguished

from
the

m
ore

general
grow

th
in

cross-border
flow

s
w
hich

are
gov-

erned
by

nationalstateseven
ifin

the
form

ofderegulated
nationalborders;thisincludes

m
ost

of
the

international
trade

and
finance,

m
igration,

cultural
exchanges,

and
m
uch

m
ore.

T
he

novel
bordered

transversal
spaces

that
I
focus

on
here

enable
an

em
ergent

segm
ent

of
actors,

including
firm

s,
professionals,

and
a
sub-species

of
m
oney

and
goods,

to
m
ove

across
traditionalborders

and
to

do
so

under
very

specific
conditions:

the
m
aking

of
internal

borders
w
ithin

the
larger

fram
ing

that
is
state

territoriality.
In

som
e
cases,

these
new

types
of

internal
borders

are
im

penetrable.
N
o
coyote

can
take

you
across

these
borders

even
though

they
are

inside
the

geographic
space

of
the

nation-state.
T
hey

also
function

as
form

al
borders

vis-à-vis
the

national
state

itself,
even

if
the

latter
has

the
pow

er
to

violate
the

treaty
law

s
or

inform
al

arrangem
ents

that
are

at
their

origin
(S

A
SSE

N
2009).

T
hese

transversally
bordered

spaces
entail

the
m
aking

of
distinct,

albeit
elem

entary
territories

and
jurisdictions

inside
nation-states.Som

e
of

this
m
aking

is
as
yet

inform
al,

notfully
recognized

norknow
ingly

authorized,such
asthe

new
typesof(still)legitim

ate
private

financialnetw
orksreferred

to
as
‘dark

pools’.B
utsom

e
ofitisnow

partofinter-
nationaltreaty

law
,such

asthe
W

T
O

G
eneralA

greem
enton

T
rade

in
Services(G

A
T
S)

‘M
ode

4
’.
A
nd

m
uch

of
it
is
in

a
process

of
becom

ing,
such

as
the

global
operational

space
that

allow
s
firm

s
to

conduct
them

selves
as

if
they

are
global

even
though

there
is,as

of
now

,no
such

legalpersona
as
a
global

firm
(S

A
SSE

N
,2008,C

hapters
5
and

8).
Such

distinctive
types

of
jurisdictions

inside
nationalterritory

m
ake

legible
a
second

type
ofasym

m
etry

betw
een

territory
and

territoriality
besides

that
discussed

in
the

pre-
vious

section.
T
he

diverse
regim

es
that

constitute
the

border
as

an
institution

can
be

grouped,
on

the
one

hand,
into

a
form

alized
apparatus

that
is
part

of
the

interstate
system

and,on
the

other,into
an

asyetfarlessform
alized

array
ofnoveltypesofborder-

ings
lying

largely
outside

the
fram

ing
of

the
traditional

law
governing

the
interstate

system
and

outside
the

geography
of

state
borders.T

he
first

has
at
its

core
the

body
of

regulations
covering

a
variety

of
international

flow
s—

flow
s
of

different
types

of
com

-
m
odities,capital,people,services,and

inform
ation.N

o
m
atter

their
variety,these

m
ul-

tiple
regim

es
tend

to
cohere

around
(a)

the
state’s

unilateral
authority

to
de
fine

and
enforce

regulations
on

its
territory,and

(b)
the

state’s
obligation

to
respect

and
uphold

the
regulations

com
ing

out
of

the
international

treaty
system

or
out

of
bilateral

arrangem
ents.

T
he

second
m
ajor

com
ponent,

the
new

type
of

bordering
dynam

ics
arising

outside
the

fram
ing

of
the

interstate
system

,
does

not
necessarily

entail
a
self-evident

crossing
of

borders.It
includes

a
range

of
dynam

ics
arising

out
of

specific
contem

porary
devel-

opm
ents,

notably
em

ergent
global

legal
system

s
and

a
grow

ing
range

of
globally

net-
w
orked

digital
interactive

dom
ains. 11

G
lobal

legal
system

s,
still

rare,
are

not
centered

in
state

law
—
that

is
to

say,
they

are
to

be
distinguished

from
both

nationaland
inter-

national
law

.
A
nd

global
digital

interactive
dom

ains
are

m
ostly

inform
al,

hence
outside

the
existing

treaty
system

;
they

are
often

basically
ensconced

in
sub-national

localities
that

are
part

of
cross-border

netw
orks. 12

T
he

form
ation

of
these

distinct
system

sofgloballaw
and

globally
netw

orked
interactive

dom
ainsentailsa

m
ultiplication

ofbordered
spaces.B

utthe
nationalnotion

ofbordersasdelim
iting

sovereign
territorial

states
is
not

quite
in

play.R
ather,the

bordering
operates

at
either

a
trans-

or
suprana-

tional
or

a
sub-national

scale.
A
nd

although
these

spaces
m
ay

cross
national

borders,
they

are
not

necessarily
part

of
the

new
open-border

regim
es

that
are

state-centered,
including

such
diverse

regim
es

as
those

of
the

global
trading

system
and

legal
im

m
igration.Finally,insofar

as
these

are
bordered

dom
ains,they

entaila
novelnotion

of
borders.
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T
hese

em
ergent

conditions
do

not
necessarily

override
sovereignty.

B
ut

its
insti-

tutionallocation
and

itscapacity
to

legitim
ate

and
absorb

m
ostofthe

pow
erto

legitim
ate

have
becom

e
unstable.T

he
politicsofcontem

porary
sovereigntiesare

farm
ore

com
plex

than
notionsofm

utually
exclusive

territoriescan
capture.E

lsew
here

I
have

argued
that

Sovereignty
and

territory
…

rem
ain

key
features

of
the

internationalsystem
.
B
ut

they
have

been
reconstituted

and
partly

displaced
onto

other
institutional

arenas
outside

the
state

and
outside

the
fram

ew
ork

of
nationalized

territory.…
sovereignty

has
been

decentered
and

territory
partly

denationalized.(1996,pp.29
–30)

A
m
ong

the
better

know
n
instrum

ents
that

have
enacted

som
e
of

these
shifts

are
W

T
O

law
,
H
um

an
R
ights

law
,
the

new
IC

C
,
and

the
specialized

national
regim

es
giving

firm
s
guarantees

of
contract

and
private

property
protections

in
m
ost

countries.
In

w
hatfollow

s,I
firstbrie

fly
describe

som
e
quite

elem
entary

butform
alized

instances
ofthese

bordered
transversalspaces

that
insert

another
jurisdiction

inside
nationalterri-

tory,one
that

can
override

that
ofthe

nationalstate,or,at
the

m
inim

um
,that

national
states

have
been

forced
to

sign
onto.N

ext
I
focus

on
som

e
m
ore

com
plex

and
am

big-
uous

developm
ents

that
m
ay

or
m
ay

not
becom

e
fully

form
alized.A

t
its

m
ost

abstract,
the

factofsupranationaljurisdictionsinside
nationalterritory

isnotnew
.E

xtraterritori-
ality

can
be

seen
asa

m
ajor

long-standing
feature

ofthe
interstate

system
,asare

specific
jurisdictions

concerning
organized

religions,
am

ong
others.

T
here

are
vast

bodies
of

scholarship
about

these
and

other
long-standing

special
jurisdictions;

this
is
not

the
place

to
review

them
.
M
y
concern

here
is
w
ith

new
ly

established
jurisdictions

that
em

erge
out

of
the

features
and

conditionalities
of

the
post-1980

w
orld,

and
m
y
aim

,
to

repeat,
is
to

detect
the

distancing
betw

een
territory

and
territoriality

as
these

have
com

e
to

be
understood

in
the

literature
about

the
nationalstate.

W
T
O

G
A
T
S
‘M

ode
4
’

A
first

form
alized

instance
of

a
transversally

bordered
space

com
es

in
the

form
of

the
fourth

m
ode

through
w
hich

servicesm
ay

be
traded

underthe
W

T
O

G
A
T
S.C

om
m
only

referred
to

sim
ply

as
‘M

ode
4
’,
it
governs

the
m
ovem

ent
of

people
across

national
bordersfor

the
purposesofthe

transnationalsupply
ofservices.A

side
from

the
principle

ofnon-refoulem
entin

internationalrefugee
law

, 13
M
ode

4
isthe

only
binding

m
echanism

on
the

m
atter

of
adm

itting
foreigners

w
ithin

national
sovereign

territory
that

operates
outside

ofnationalauthority
(P

A
N
IZ
Z
O
N
,2010,2011).A

ssuch,M
ode

4
partly

overrides
nationalterritorialsovereignty,butonly

partly.T
o
start,itisonly

a
very

narrow
category

of
transnational

m
ovem

ent
that

M
ode

4
governs:

M
ode

4
only

applies
to

individuals
m
oving

forthe
purpose

ofw
orking

in
one

sector—
services—

and
only

allow
sindividuals

to
m
ove

acrossbordersfora
specific

purpose
(i.e.to

fulfilla
specific

contractorw
ork

for
a
specific

com
pany)

(IO
M
,2012).In

addition,M
ode

4
covers

only
‘tem

porary
m
ove-

m
ent’and,therefore,does

not
apply

to
the

transnationalm
ovem

ent
of

people
seeking

citizenship,residence
or

em
ploym

ent
on

a
perm

anent
basis.

M
ost

transnationalm
ove-

m
ent

of
persons,then,rem

ains
under

nationaljurisdictionalcontrol.
N
ationalauthorities

retain
a
say

in
how

M
ode

4
is
applied

w
ithin

their
nationalter-

ritories.
T
hat

is,
they

m
ay

negotiate
the

practical
term

s
by

w
hich

their
national

visa
system

w
ill

be
m
ade

to
com

ply
w
ith

M
ode

4.
O
ne

m
ajor

outcom
e
of

this
interplay

betw
een

nationalauthoritiesand
the

authority
ofM

ode
4
isthatthe

em
ergentbordering

ofterritory
enacted

by
M
ode

4,asitextendsinto
nationalsovereign

territories,ism
arked

by
itsexclusion

ofnon-elite
w
orkers.W

hile
in

principle
M
ode

4
ism

eantto
apply

to
all

private
service

sector
w
orkers,in

practice,M
ode

4
is
used

to
facilitate

the
transnational
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m
ovem

ent
of

highly
skilled

and
educated

service
w
orkers,

especially
intra-corporate

transferees
w
ith

‘essential
skills’

(i.e.
m
anagers,

technical
personnel)

and
high

level
business

professionals,
largely

to
the

exclusion
of

unskilled
service

w
orkers

(W
T
O
,

2009).
T
hus

for
the

unskilled
w
orkers

of
the

w
orld,

w
ho

of
course

vastly
outnum

ber
the

highly
skilled,

the
transversal

space
bordered

by
M
ode

4
is

one
they

cannot
access;

instead
for

these
w
orkers,

territory
rem

ains
largely

tied
to

national
sovereignty

—
to

territoriality.

T
he

IC
C

A
second

form
alized

instance
ofa

transversally
bordered

space
isthatconstituted

through
the

IC
C
.T

he
IC

C
is
an

independent
and

perm
anent

court
ofcrim

inaljustice
seated

in
T
he

H
ague.In

contrast
w
ith

the
InternationalC

ourt
ofJustice

(the
judicialarm

ofthe
U
N

system
w
hich

settlesdisputesbetw
een

states),the
IC

C
doesnottry

states,butindi-
viduals.T

he
IC

C
also

breaks
w
ith

other
regim

es
of

internationalcrim
inaljustice

in
its

provision
for

the
rights

of
individual

victim
s,
giving

individual
victim

s
the

right
to

have
their

voices
heard

before
the

court
and,

w
here

judged
appropriate,

to
receive

reparationsfortheirsuffering.C
asesare

broughtbefore
the

IC
C
follow

ing
investigations

by
the

IC
C

Prosecutor
and

approval
by

a
pre-T

rial
C
ham

ber
of

IC
C

Judges.
Investi-

gations
can

be
initiated

by
the

IC
C

Prosecutor
based

on
a
referral

from
any

State
Party,

referral
from

the
U
N

Security
C
ouncil,

or
propio

m
otu,

m
eaning

on
his/her

ow
n
initiative.Propio

m
otu

investigations
follow

prelim
inary

exam
inations

of
situations

brought
to

the
attention

of
the

Prosecutor
by

individuals
and/or

organizations
and

m
ustgain

approvalfrom
a
pre-T

rialC
ham

ber
before

they
can

proceed.C
ritically,indi-

vidualsand
organizationscan

bring
situationsdirectly

to
the

attention
ofthe

P
rosecutor

and
present

evidence
in

support
of

their
claim

s
w
ithout

having
to

pass
through

any
nationalchannels. 14

T
he

scope
ofthe

IC
C
’s
jurisdiction

is
lim

ited
to

crim
es

ofgenocide,w
ar
crim

es
and

crim
es

against
hum

anity
com

m
itted

after
the

R
om

e
Statute

cam
e
into

force
on

1
July

2002.
M
oreover,

the
reach

of
IC

C
’s
jurisdiction

is
lim

ited
to

crim
es

com
m
itted

by
nationalsof,orw

ithin
the

nationalterritory
of,State

Partiesorstatesotherw
ise

accepting
the

court’s
jurisdiction

(w
hich

m
ay

occur
on

an
ad

hoc
basis

for
particular

situations)—
notably,

as
of

1
July

2012,
the

U
SA

,
R
ussia

and
C
hina

w
ere

not
am

ong
the

121
State

Parties
to

the
R
om

e
Statute.

A
t
the

sam
e
tim

e,
an

exception
to

this
can

be
m
ade

in
cases

w
here

a
situation

is
referred

to
the

IC
C

by
the

U
N

Security
C
ouncil,

w
hich

can
refer

situations
regardless

ofthe
nationality

ofthe
perpetrators

or
the

nationalterri-
tory

in
w
hich

the
alleged

crim
e
w
as
com

m
itted. 15

W
hile

the
jurisdiction

ofthe
IC

C
bordersa

transversalspace
thatcutsacrossnational

territories
and

overridesnationalsovereign
authority,it

also
dependson

nationalsover-
eign

authorities
to

m
aintain

and
enforce

its
borders.

T
hat

is,
the

IC
C

relies
on

State
Parties

to
the

R
om

e
Statute

and
on

the
U
N

for
assistance

in
arresting

persons
w
anted

by
the

C
ourt,providing

evidence
foruse

in
proceedings,relocating

w
itnesses,and

enfor-
cing

the
sentencesofconvicted

persons.A
ccordingly,ithasbeen

suggested
thatthe

IC
C

be
thought

of
as

a
global

system
that

is
reliant

on
the

interaction
of

and
cooperation

betw
een

internationaland
nationalauthorities

(R
A
ST

A
N
,2007).

Fairtrade

A
third

form
alized

transversally
bordered

space
is
the

Fairtrade
system

.T
hough

form
al

and
recognized,itlacksthe

legalenforcem
entofM

ode
4
or

the
IC

C
.M

ostcontem
por-

ary
food

certification
and

labeling
schem

es—
including

certifications
such

as
‘organic’
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and
‘G
M
O
-free’—

are
functionalonly

w
ithin

the
bounded,contingentspace

ofnational
territory;

all
aspects

of
their

adm
inistration,

regulation,
production

and
so

on,
are

spatially
ordered

and
governed

in
accordance

w
ith

the
spacesofnationalterritorialsover-

eignty.In
contrast,Fairtrade

(not
to

be
confused

w
ith

the
generic

term
‘fair

trade’)
is
a

specific
assem

blage
constituted

around
the

Fairtrade
certification

and
labeling

system
and

its
associated

FA
IR

T
R
A
D
E
®

M
ark,

w
hich

acts
w
ithin

and
across

national
territorial

borders
(S

T
IG

LIT
Z
and

C
H
A
R
LT

O
N
,2005;R

O
D
R
IK,2011,C

hapter
10).It

draw
s
together

farm
ers,

farm
s,
products,

m
arkets,

consum
ers

and
civilsociety

actors
around

a
logic

of
m
aking

globaltrade
in
specified

goodsm
ore

fair.In
so

doing,Fairtrade
constructsa

trans-
versal

bordering
in

w
hich

non-contingent
spaces

from
w
ithin

national
territories

are
aligned

w
ith

each
other

and
w
ith

globalN
G
O
s
(in

this
case

Fairtrade
International,or

FLO
,and

its
subsidiary

FLO
-C

E
R
T
).

H
ow

ever,
w
hile

Fairtrade’s
bordering

applies
its

ow
n
governing

logic—
of

m
aking

trade
fairer—

separately
from

sovereign
state

authority,
it
does

not
com

pel
sovereign

authorities
to

act
in

accordance
w
ith

its
authority,as

is
the

case
w
ith

M
ode

4.Fairtrade
setsitsow

n
standardsfor

labor
practicesand

trade,governed
by

itsow
n
logic

offairness,
separate

from
nationallaborlaw

sand
trade

regulations.B
utw

hile
Fairtrade

standardsare
generally

m
ore

exacting
than

nationallaw
s,they

are
not

in
opposition

to
nationallegal

authority.Instead,Fairtrade’sdistinctlogic
m
arksouta

novelvoluntary
jurisdiction

that
inserts

itself
sim

ultaneously
in

severalsovereign
state

territories.

C
ross-B

order
M
obilities

ofForced
M
igrants

In
addition

to
the

three
exam

plesofform
alized

transversally
bordered

spacesgiven
above,

a
num

berofinform
alspacesare

also
becom

ing
apparent.O

ne
such

space
isbeing

enacted
through

the
inform

alm
ovem

entofforced
m
igrantsaftertheirinitialdisplacem

ent.U
ntil

recently,the
m
ovem

ents
offorced

m
igrants

have
been

conceptualized
by

U
N

agencies
and

international
organizations

as
involving

the
unilinear

m
ovem

ent
of

people
into

cam
ps

during
an

em
ergency,

follow
ed

by
their

m
ovem

ent
out

of
cam

ps
for

return
or

resettlem
ent

during
recovery.

T
his

pattern
of

m
ovem

ent
fits

into
a
traditional

under-
standing

ofthe
rolesofnationalterritorialsovereignty

and
citizenship

in
forced

displace-
m
ent.T

his
is
particularly

so
for

refugees,for
w
hom

the
act

ofcrossing
an

international
border

bestow
s
a
special

international
legal

status—
one

that
is
rem

oved
once

they
re-

cross
the

border
to

return
hom

e
at

the
end

of
a
crisis.

H
ow

ever,
a
grow

ing
body

of
research

contradicts
this

understanding
as

it
show

s
that

forced
m
igrants

engage
in

com
plex

strategiesofm
obility

betw
een

cam
psand

placesofreturn
orresettlem

ent(B
A
R
-

T
LE

T
T,2007;F

R
E
D
R
IK

SE
N
,2012).Further,refugeesgo

back
and

forth
acrossinternational

borders
in

order
to

pursue
livelihoods,

m
anage

their
social,

cultural
and

political
net-

w
orks

and
identities,

and
react

to
changing

security
situations

(e.g.
H

O
V
IL,

2010;
K
A
ISE

R,
2010;

L
O
N
G,

2010,
2011),

w
hile

m
aintaining

access
to

services
like

schools,
health

care,and
w
ater,food

and
m
aterialdistributions

linked
to

residence
in

the
cam

p
(A
V
SI

and
U
N
H
C
R
,2009,p.14).

L
O
N
G
(2010,2011)

suggests
that

these
strategic

m
ovem

ents
of

forced
m
igrants

back
and

forth
acrossbordersand

in
and

outofdisplacem
entcam

pssignalsan
em

ergent,infor-
m
alre-bordering

ofcitizenship
along

linesofcom
plex

supportand
livelihood

netw
orks

rather
than

traditionallines
ofnationalterritorialsovereignty.C

orrespondingly,w
e
can

detect
in

this
m
ovem

ent
an

em
ergent,

inform
al

bordering
of

a
space

that
cuts

across
nationalterritoriesand

elidessovereign
authority.Itisde

fined,instead,by
transnational

social,
cultural,

political
and

econom
ic

netw
orks

and
affective

attachm
ents.

In
som

e
cases,

this
transversal

space
partly

replaces
national

sovereign
authority,

such
as

w
here

34
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nationalauthority
has

been
w
eakened

to
the

extent
that

it
can

no
longer

exert
control

over
its

national
borders

(this
is
the

case,
for

exam
ple,

in
Som

alia
and

the
D
em

ocratic
R
epublic

ofC
ongo).In

othercases,thistransversalspace
isdependenton

nationalauth-
ority,

as
w
here

host
governm

ents
legislate

the
so-called

‘freedom
of

m
ovem

ent’
for

forced
m
igrants

enabling
them

to
m
ove

freely
in

and
out

of
cam

ps
(as

did
the

govern-
m
ent

of
U
ganda

in
the

m
id-2000s).

O
ff-E

xchange
or
O
ver-the-C

ounter
T
rading:

‘D
ark

Pools’

A
very

different
type

of
inform

al
transversal

bordered
space

is
that

constituted
by

the
private

global
trading

netw
orks

run
by

individual
banks

or
brokers

know
n
as

‘dark
pools’.

T
hese

netw
orks

for
off-exchange

trading
or

over-the-counter
trading

are
in

com
petition

w
ith

public
stock

exchanges
and

operate
in

w
ays

not
allow

ed
on

public
exchanges.D

ark
pools

allow
anonym

ous
buyers

and
sellers

to
trade

directly
w
ith

each
other

aw
ay

from
public

exchanges
and

w
ithout

having
to

m
ake

prices
available

to
all

investorsasthey
w
ould

have
to

on
a
public

exchange.D
ata

on
dark

pooltradesare
pub-

lished
only

after
trades

are
com

pleted,so
that

investors
can

take,or
offload,large

pos-
itions

in
quoted

com
panies

w
ithout

alerting
the

w
ider

m
arket.

(T
H
E
E
C
O
N
O
M
IST,

2011;
T
A
B
B
).
M
eanw

hile
the

broker-dealers
and

banks
that

set
up

their
ow

n
dark

pools
are

able
to

capture
transaction

fees
from

clients
that

w
ould

otherw
ise

be
paid

to
public

exchanges.
D
ark

poolshave
proliferated

in
the

pastsix
years(see

Figure
1).O

riginally
m
eantfor

large
institutionalinvestors,they

increasingly
attract

high-frequency
traders,w

ho
m
ake

huge
num

bersoftradesatlow
am

ounts.T
he

Federation
ofE

uropean
Stock

E
xchanges

recently
said

that
its

m
em

bers
w
ere

concerned
that

these
private

trading
venues

w
ere

‘operating
in
an

environm
entthatisturning

increasingly
lesstransparent,m

ore
fragm

en-
ted

and
less

regulated
’(quoted

in
G

R
A
N
T,2011).T

hus
dark

pools,even
w
hile

form
ally

Figure
1.

Proliferation
ofdark

pools
Source:

T
H
E
E
C
O
N
O
M
IST

(2011).
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not
in

violation
ofany

law
,are

a
bordered

space
ofprivate

financialtransactions
that

is
increasingly

free
from

nationaland
internationalregulatory

authorities.

E
M
E
R
G
E
N
T

T
E
R
R
IT

O
R
IA

L
F
O
R
M
A
T
IO

N
S
1
6

Letm
e
nextturn

to
instancesthatare

broader
and

lessclearly
de
fined

than
the

five
cases

discussed
above.T

hey
are

partofthe
sam

e
transversalizing

ofterritorialencasingsthatcut
acrossnationalbordersand

are
notfully,ifatall,subsum

ed
undernational-state

jurisdic-
tion.

T
hey

unsettle
the

institutional
fram

ing
of

territory
that

gives
the

national-state
exclusive

authority
in

a
very

broad
range

of
dom

ains.
T
he

territory
of

the
national

is
a
criticaldim

ension
in
play

in
allthese

instances:diverse
actorscan

exitthe
nationalinsti-

tutionalization
of

territory
yet

act
w
ithin

the
geographic

terrain
of

a
nation-state.

Further,I
argue,this

exiting
is
not

sim
ply

an
exiting

into
now

here.It
entails

an
active

m
aking

of
a
territory

(inside
an

already
existing

territory,
that

of
the

nation-state)
and

an
inform

al
jurisdiction

that
is
legible

to
the

national
state

(e.g.
W

T
O

G
A
T
S
M
ode

4,Fairtrade)
or

not
so

(e.g.the
so-called

‘dark
pools’discussed

above).T
hese

em
ergent

form
ations

are
not

part
of

existing
extraterritorialarrangem

ents.
W
hat

gives
w
eight

to
these

form
ationsisnotsim

ply
a
question

ofnovelty
buttheirdepth,spread,and

prolifer-
ation.A

tsom
e
point,allofthisleadsto

a
qualitatively

differentaggregate.W
e
can

con-
ceive

of
it

as
em

ergent
institutionalizations

of
territory

that
unsettle

the
national

encasem
ent

of
territory.

A
firstinstance

isthe
developm

entofnew
jurisdictionalgeographies.A

tone
extrem

e
are

new
and

highly
form

alized
jurisdictions,

such
as

the
IC

C
discussed

above.
A
t
the

other,
are

experim
ental

jurisdictions,
assem

bled
out

of
bits

and
pieces

of
established,

often
older,jurisdictions.Legalfram

ew
orksforrightsand

guarantees,and
m
ore

generally
the

rule
oflaw

,w
ere

largely
developed

in
the

contextofthe
form

ation
ofnationalstates.

B
ut

now
som

e
of

these
instrum

ents
are

strengthening
interests

that
are

not
necessarily

national,such
asthose

ofm
ultinational

firm
sand

global
finance.A

sthese
olderlegalfra-

m
ew

orks
becom

e
part

ofnew
typesoftransnationallogics

they
can

alter
the

valence
of

oldernational-state
capabilities,e.g.m

arking
asnegative

a
broad

range
ofregulationsthat

m
ightconstrain

the
search

for
pro

fits.Further,in
so

doing,they
are

often
pushing

these
nationalstates

to
go

against
the

interests
ofnational

firm
s.A

second
instance

is
the

for-
m
ation

of
triangular

cross-border
jurisdictions

for
political

action,
w
hich

once
w
ould

have
been

con
fined

to
the

national.
E
lectronic

activists
often

use
global

cam
paigns

and
international

organizations
to

secure
rights

and
guarantees

from
their

national
states.

Furtherm
ore,

a
variety

of
national

legal
actions

involving
m
ultiple

geographic
sites

across
the

globe
can

today
be

launched
from

nationalcourts,producing
a
transna-

tionalgeography
fornationallaw

suits.T
he

criticalarticulation
isbetw

een
the

national(as
in

nationalcourt,nationallaw
)
and

a
globalgeography

outside
the

term
s
of

traditional
internationallaw

or
treaty

law
.

A
good

exam
ple

is
the

set
oflaw

suits
launched

by
the

W
ashington-based

C
enter

for
C
onstitutionalR

ights
in

a
nationalcourt

against
nine

m
ultinationalcorporations,both

A
m
erican

and
foreign,

for
abuses

of
w
orkers’

rights
in

their
offshore

industrial
oper-

ations.T
he

nationallegalinstrum
ent

they
used

to
launch

and
legitim

ate
these

law
suits

w
as

the
A
lien

T
orts

C
laim

s
A
ct,

one
of

the
oldest

in
the

U
SA

,
originally

designed
to

deal
w
ith

overseas
pirates,

w
hich

had
not

been
used

w
ith

a
few

exceptions
for

m
any

decades
(S

A
SSE

N
,2008,C

hapter
8).W

ith
this

old
instrum

ent
they

constructed
a
global

three-sited
jurisdiction,w

ith
severallocationsin

atleasttw
o
ofthose

sites:the
locations

ofthe
headquartersofthe

firm
sbeing

sued,w
hich

included
both

U
S
and

foreign
firm

s,
the

locations
of

the
offshore

factories
(severalcountries),and

the
court

in
W

ashington

36
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w
here

the
law

suits
w
ere

subm
itted

and
accepted.E

ven
if
these

law
suits

failto
achieve

theirfullgoal,they
setprecedentsshow

ing
itispossible

to
use

a
nationallaw

in
a
national

court
to

sue
U
S
and

foreign
firm

s
for

questionable
w
ork

practices
in

their
offshore

factories.T
hus,besidesthe

new
courtsand

instrum
ents(e.g.the

new
IC

C
,the

E
uropean

C
ourtofH

um
an

R
ights),w

hatthiscase
show

sisthatcom
ponentsofthe

nationalrule
of

law
that

once
served

to
build

the
strength

ofthe
nationalstate,can

today
contribute

to
the

form
ation

of
transnationaljurisdictions.

O
n
the

other
hand,and

this
is
a
second

case,states
can

be
active

participants
in

the
m
aking

of
protected

jurisdictions
for

firm
s
operating

globally.In
this

case,state
instru-

m
ents

are
used

to
m
ake

such
global

actors
m
ore

autonom
ous

from
the

regulatory
pow

erofthe
state

by
granting

them
guaranteesofcontract,private

property
protections,

and,often,diverse
exem

ptions
from

taxes
and

other
obligations

(and
in

so
doing,they

often
go

againstthe
interestsoflocalnational

firm
s).T

hishasbeen
criticalin

strengthen-
ing

the
globaleconom

y,as
it
has

de
facto

constructed
a
standardized

globalspace
for

the
operationsofnational

firm
sasthere

isno
such

legalpersona
asa

global
firm

.Firm
shave

pushed
hard

for
the

developm
ent

ofnew
types

ofform
alinstrum

ents,notably
intellec-

tual
property

rights
and

standardized
accounting

principles
that

have
further

strength-
ened

that
global

operational
space.

T
hese

various
state

interventions
have

contributed
to

produce
an

operationalspace
that

is
increasingly

denationalized
even

as
it
is
inserted

in
the

sovereign
territory

ofa
grow

ing
num

ber
ofnationalstates.I

see
here

m
uch

m
ore

than
the

w
eakening

of
interstate

borders:
it
is
an

instance
of

a
non-national

territory
inside

national-state
territory.

T
hese

are
the

elem
ents

of
an

organizing
logic

that
is

not
quite

part
of

the
national

state
even

as
that

logic
installs

itself
in

that
state,

and
does

so
in

w
hat

is
now

a
m
ajority

of
nationalstates

w
orldw

ide.T
his

is
a
very

different
w
ay

ofrepresenting
econom

ic
globalization

than
the

com
m
on

notion
ofthe

w
ithdraw

al
ofthe

state
atthe

handsofthe
globalsystem

.Indeed,to
a
large

extent,itisthe
executive

branch
ofgovernm

entthatisgetting
aligned

w
ith

globalcorporate
capitaland

ensuring
this

w
ork

gets
done

(S
A
SSE

N
,2008,C

hapter
4).

A
third

case
isthe

form
ation

ofa
globalnetw

ork
of
financialcenters.W

e
can

conceive
of

financialcentersthatare
partofglobal

financialm
arketsasconstituting

a
distinctkind

of
territory,

sim
ultaneously

pulled
in

by
larger

electronic
netw

orks
and

functioning
as

territorial
m
icro-infrastructures

for
those

netw
orks.

T
hese

financial
centers

inhabit
national

territories,
but

they
cannot

be
seen

as
sim

ply
national

in
the

historical
sense

of
the

term
,
nor

can
they

be
reduced

to
the

adm
inistrative

unit
encom

passing
the

actual
terrain

(e.g.
a
city),

one
that

is
part

of
a
nation-state.

In
their

aggregate,
they

house
significant

com
ponents

of
the

global,
partly

electronic
m
arket

for
capital.

A
s

localities,
they

are
denationalized

in
specific

and
partial

w
ays.

In
this

sense,
they

can
be

seen
as

constituting
the

elem
ents

of
a
novel

type
of

m
ulti-sited

territory,
one

that
diverges

sharply
from

the
territory

of
the

historic
nation-state.

W
hatthisparticipation

ofthe
state

m
eansisthatcom

ponentsoflegalfram
ew

orksfor
rights

and
guarantees,

and
m
ore

generally
the

rule
of

law
,
largely

developed
in

the
process

of
national

state
form

ation,
can

now
strengthen

non-national
organizing

logics.
A
s
these

com
ponents

becom
e
part

of
new

types
of

transnational
system

s,
they

alter
the

valence
of(rather

than
destroy,asisoften

argued)older
national-state

capabili-
ties.W

here
the

rule
oflaw

once
builtthe

strength
ofthe

nationalstate
and

nationalcor-
porations,key

com
ponentsofthatrule

oflaw
are

now
contributing

to
the

partial,often
highly

specialized,
denationalizing

of
particular

national-state
orders

(S
A
SSE

N
,
2008,

C
hapter

5).
A
fourth

type
of

em
ergent

jurisdiction
can

be
found

in
the

globalnetw
orks

oflocal
activistsand,m

ore
generally,in

the
concrete

and
often

place-specific
socialinfrastructure

W
hen

T
erritory

D
eborders

T
erritoriality
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of
‘globalcivilsociety’.G

lobaldigitalnetw
orksand

the
associated

im
aginariesenable

the
m
aking

of
that

social
infrastructure.

B
ut

localized
actors,

organizations,
and

causes
are

also
key

building
blocks.

T
he

localized
involvem

ents
of

activists
are

critical
no

m
atter

how
universaland

planetary
the

aim
softhe

variousstruggles.G
lobalelectronic

netw
orks

actually
push

the
possibility

ofthislocal–globaldynam
ic
further.E

lsew
here

Ihave
exam

-
ined

the
possibility

for
even

resource-poor
and

im
m
obile

individualsor
organizationsto

becom
e
part

ofa
type

ofhorizontalglobality
centered

on
diverse

localities.W
hen

sup-
plied

w
ith

the
key

capabilitiesofthe
new

technologies—
decentralized

access,intercon-
nectivity,

and
sim

ultaneity
of

transactions—
localized,

im
m
obilized

individuals
and

organizations
can

be
part

of
a
global

public
space,

one
that

is
partly

a
subjective

con-
dition,

but
only

partly
because

it
is
rooted

in
the

concrete
struggles

of
localities.

I
see

here
an

em
ergent

global
inform

al
jurisdiction

centered
in

localities,
constituted

by
local,

m
ostly

im
m
obile

actors
engaged

in
specific

struggles
or

projects—
getting

rid
of

the
torturer

in
their

local
jail,

or
the

factory
polluting

the
w
ater

in
their

com
m
unity.

T
here

is
here

then
a
strong

territorial
m
om

ent
deep

inside
the

state’s
territory

but
w
hich

belongs
to

a
m
ulti-sited

global
horizontal

space
for

struggle.
It
is
in

som
e
w
ays

a
parallelto

the
globalm

ulti-sited
operational

space
of

finance,
m
arked

by
its

struggle
—
m
axim

ize
pro

fits.
W

e
can

conceive
of

these
m
inor

form
ations

as
shaping

an
em

ergent
field

of
forces

inside
national

territory
w
hose

interactions
w
ith

the
state’s

jurisdiction
are

as
of

now
am

biguous
and

even
invisible

to
the

eye
of

the
law

.
Strictly

speaking,
I
w
ould

argue
that

they
constitute

distinct
territories,

each
w
ith

its
specific

em
bedded

logics
of

pow
er

and
of

claim
-m

aking.
In

the
larger

picture
of

authority,
they

are
m
inor

and
som

e
at

least
are

inform
al
jurisdictions.

M
inor

and
inform

al
as

they
are,

I
w
ant

to
use

them
aslensesonto

the
question

ofterritory
and

itsexpanded
m
eaning

beyond
national

territory.
W

hat
is
com

pelling
about

these
cases

is
that

they
take

shape
and

roots
deep

inside
w
hat

has
been

constructed,and
continues

to
be

construed,as
nationalterritory.

T
hese

em
ergent

assem
blages

begin
to

unbundle
the

traditional
territoriality

of
the

national,
historically

constructed
overw

helm
ingly

as
a
national

unitary
spatio-tem

poral
dom

ain.

C
O
N
C
L
U
S
IO

N

T
he

question
ofa

bordered
territory

asa
param

eterforauthority
hastoday

entered
a
new

phase.States’exclusive
authority

overtheirterritory
rem

ainsthe
prevalentm

ode
of

final
authority

in
the

global
political

econom
y;

in
that

sense,
then,

state-centered
border

regim
es—

w
hether

open
or

closed
—
rem

ain
foundationalto

our
geopolity.B

ut
at
least

som
e
of

the
critical

com
ponents

of
this

territorial
authority

are
actually

no
longer

nationalin
the

historically
constructed

sense
ofthatterm

.T
hey

are,I
argue,denationa-

lized
com

ponents
of

state
authority:

they
look

nationalbut
are

actually
geared

tow
ard

globalagendas,som
e
good,som

e
not

so
good

at
all.

State
borders,

w
ith

all
their

continuing
form

al
w
eight

and
practical

flexibility,
are

m
erely

one
of

several
key

elem
ents

in
a
larger

operational
space

that
began

to
take

shape
in

the
1980s

and
today

deborders
the

interstate
system

.T
his

type
ofdebordering

needsto
be

distinguished
from

older
types,som

e
stillongoing,such

asthe
presum

ptions
of

dom
inant

pow
ers

to
violate

the
sovereignty

of
w
eaker

countries.It
is
a
debordering

that
constitutes

new
types

ofbordered
spaces

inside
nationalterritory

itself.T
hese

m
ay

be
internalto

a
state’sterritory

orcutacrossstate
borders.T

o
give

them
conceptualvisi-

bility
I
argued

that
they

are
a
distinct,

albeit
partial

jurisdiction
not

generated
by

or
dependent

on
the

state
itself.In

so
doing,they

m
ake

legible
asym

m
etries

betw
een

the
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state’s
sovereign

jurisdiction
and

the
territory

itself.T
hus,the

m
aking

ofthis
form

ation
needsto

be
distinguished

from
the

m
ere

factofcross-border
flow

s,w
hetherpre-

orpost-
deregulation.

T
his

does
leave

us
w
ith

a
question

as
to

w
hat

forces
shape

these
diverse

m
eanings

of
territory

thatgo
beyond

the
stillprevalentand

dom
inantnational-state

m
eaning.D

e
fin-

ing
territory

as
m
arked

by
em

bedded
logics

ofpow
er

and
ofclaim

-m
aking

helps
m
ake

visible
the

jurisdictional
features

of
both

the
new

internal
and

transversally
bordered

spaces
exam

ined
in

this
article.

T
hese

spaces
can

be
elem

entary
(the

spaces
of

the
O
ccupy

m
ovem

ents)
or

com
plex

(the
territory

of
global

finance,
a
m
ix

of
digitalnet-

w
orksand

globalcities).T
hus,itisnotillum

inating
to

see
W

allStreetassim
ply

a
national

territory,nor
isitusefulto

confuse
the

O
ccupy

m
ovem

entsw
ith

a
dem

onstration.E
ach

is
a
project

that
m
akes

a
distinct

territory.
T
hese

diverse
m
eanings

put
the

category
territory

to
w
ork

analytically.
A
nd

they
bring

to
the

fore
the

issue
of

w
ho

has
border-m

aking
capabilities.

If
there

is
one

sector
w
here

w
e
can

begin
to

discern
new

stabilized
bordering

capa-
bilities

and
their

geographic
and

institutional
locations,

it
is

in
the

corporate
econom

y.
Strategic

agents
in

this
shifting

m
eaning

of
the

territorial
and

of
bordering

are
global

firm
s
and

financial
netw

orks.
M
ost

sovereign
states

in
the

w
orld

have
now

form
alized

the
right

of
such

firm
s
and

netw
orks

to
cross-border

m
obility.

T
his,

in
turn,

has
produced

a
large

num
ber

of
highly

protected
bordered

spaces
that

cut
across

the
conventional

border,
are

exem
pt

from
significant

elem
ents

of
state

authority,
and

w
hile

know
n
to

state
authorities

are
actually

m
arked

by
considerable

regulatory
invisi-

bility;the
so-called

dark
pools

of
finance

discussed
here

are
one

m
ajor

exam
ple.

W
e
see

a
sim

ultaneous
shift

to
increasingly

open
geographic

state
borders

along
w
ith

transversally
closed

bordered
spaces.T

he
form

er
are

far
m
ore

com
m
on

and
for-

m
alized

for
m
ajor

corporate
econom

ic
actors

than
they

are
for

citizens
and

m
igrants;

the
grow

ing
exception

is
the

em
ergent

global
class

of
individuals

w
ho

are
top-level

global
econom

ic
players.

N
eoliberal

policies,
far

from
m
aking

this
a
borderless

w
orld,have

actually
led

to
a
new

type
of

bordering
that

allow
s
firm

s
and

m
arkets

to
m
ove

across
conventionalborders

w
ith

the
guarantee

of
m
ultiple

protections
as

they
enter

nationalterritories.
Firm

s
and

this
new

globalclass
are

now
enveloped

in
m
ul-

tiple
new

types
ofinstitutionalized

protections
through

these
new

transversalborder-
ing

capabilities,
w
hile

citizens
and

m
igrants

lose
protections

and
have

to
struggle

to
gain

such
new

types
of

transversalprotections.
M
y
effort

here
w
asto

argue
thatthese

transversally
bordered

spacesare
notm

erely
a

sub-species
of

cross-border
flow

s,
but

constitutive
of

distinct
territorial

capabilities.
T
hese

capabilities
can

be
m
obilized

for
a
broad

range
of

dynam
ics,

including
som

e
w
ith

scale-up
potentials

that
can

unsettle
the

territorial
authority

of
the

state.
T
hey

signalthat
territory,as

an
analytic

category,cannot
be

con
fined

to
its

nationalinstantia-
tion,

even
if
this

is
the

dom
inant

one.
T
his

con
finem

ent
keeps

this
category

from
w
orking

analytically.
C
onceived

of
as

a
com

plex
capability,

it
can

be
show

n
to

have
m
ore

m
eanings

than
are

signaled
by

prevalent
notions

ofterritoriality.It
deborders

ter-
ritoriality—

thatsingularencasem
entthatconstitutesitasnationalterritory.In

so
doing,a

focus
on

territory
m
akes

legible
conditions

that
are

at
risk

of
rem

aining
blurry,

in
the

shadow
of

national-state
territoriality.

N
O
T
E
S

1.
A
sG

O
T
T
M
A
N
N
(1973)notes,in

M
edievalE

urope
the

conceptofpatria
(fatherland)preceded

that
of

territory.

W
hen

T
erritory
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2.
W

hile
exclusive

territorialrule
existed

in
G
reek

city-states(G
O
T
T
M
A
N
N
,1973),in

E
urope

of
the

M
iddle

A
ges

territoriality
w
as

w
eak

because
a
given

territory
w
as

m
ore

often
than

not
subject

to
overlapping

and
even

com
peting

authorities
and

a
lack

of
clear

borders
(S

A
SSE

N
,

2008,
C
hapter

2).
In

a
non-W

estern
exam

ple,
Ford

uses
the

case
of

T
hai

rule
to

point
to

‘a
non-bounded,

fluid
and

am
biguous

notion
ofterritory’prior

to
the

establishm
ent

ofter-
ritorialjurisdiction

in
the

nation-state
m
odelduring

the
late

nineteenth
century

(F
O
R
D,1999,

p.868)
3.

K
ratochw

il
identifies

four
principles

invoked
by

states
in

claim
ing

jurisdiction
based

on
nationality,w

riting

W
hen

claim
sconcern

the
protection

oftheirnationals,the
passive

nationality
principle

supplies
the

reasons;
w
hen

states
subject

their
subjects

to
the

extraterritorial
reach

of
dom

estic
legislation,

the
active

nationality
serves

as
a
basis.

Furtherm
ore,

states
claim

jurisdiction
over

activities
beyond

their
boundaries

if
those

activities
threaten

their
existence

or
proper

functioning
as

a
state

(protective
principle).

Finally,
jurisdiction

can
be

claim
ed

against
perpetrators

ofinternationalcrim
es

on
the

basis
ofthe

univers-
ality

principle,to
leave

aside
the

possibility
ofjurisdiction

on
the

basisofa
specialtreaty

(stationing
agreem

ents).(2011,p.13,em
phasis

original)

4.
T
hisgenerated

a
strong

and
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the
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Intro
ductio

n

In A
pril 2013, the U

S
 S

uprem
e C

ourt left a m
ark on the spatiality of law

. K
iobel v. R

oyal 
D

utch P
etroleum

1 w
as a class action against a transnational corporation (T

N
C

) that had 
been accused of having aided and abetted a num

ber of serious violations of hum
an rights 

related to the extractive industry in N
igeria. S

ince the alleged incidents occurred ‘abroad’, 
in another country, thousands of m

iles aw
ay from

 the jurisdiction w
ithin w

hich the case 
w

as brought to court, the established geographical know
ledge of law

 and the am
algam

a-
tion of law

 and the state w
ere challenged. To enter the U

S
 court system

, the petitioners 
had relied on the A

lien Tort Statute (A
T

S
), 2 w

hich is part of a Judiciary A
ct from

 1789, 
enacted 

by 
the 

F
irst 

C
ongress 

of 
the 

U
nited 

S
tates. 

F
ollow

ing 
this 

statute,  
‘[t]he district courts shall have original jurisdiction of any civil action by an alien for a 
tort only, com

m
itted in violation of the law

 of nations or a treaty of the U
nited S

tates’. 3 
W

hile in previous stages of the law
suit, the em

phasis had been on the question of w
hether 

private corporations could be liable under international law
, 4 the judges at the S

uprem
e 

C
ourt changed the m

ain legal focus to a question of territoriality and thus for the geog-
raphy of law

. F
inally, it w

as on ‘territorial’ grounds that the case w
as rejected. A

s the 
m

ajority of the judges held, the claim
s that had been brought w

ould not ‘touch and con-
cern the territory of the U

nited S
tates …

 w
ith sufficient force’. 5 In the K

iobel judgem
ent, 

an abusive form
 of public–private partnership —

 R
oyal D

utch S
hell together w

ith 
N

igerian public authorities —
 could escape the transnational rule of law

 by referring to 
the territorial logic of jurisdiction. P

aradoxically, the prim
ary beneficiary of this territo-

rialism
 w

as a private actor. T
he judges strengthened the norm

ative boundaries of the 
international state system

 in such a w
ay that the corporation could not be held responsi-

ble for alleged violations of hum
an rights.

Territorial jurisdiction is no doubt a basic feature of our contem
porary norm

ative 
order. H

ow
ever, under globalization, the principle of territoriality has com

e under pres-
sure, and transnational litigation practice is one of the challenges. T

his stim
ulates ques-

tions as to how
 law

 and space are interrelated. T
he overriding norm

ative issue at stake is 
w

hether or not law
suits should be allow

ed to be brought to courts located far aw
ay from

 
the place of conduct. D

oes it m
ake sense to sue a conglom

erate of B
ritish, D

utch and 
N

igerian corporations in a U
S

 court for violations of rights that have occurred in N
igeria? 

T
he aim

 of this article is to explore the geographical know
ledge at w

ork w
hen such ques-

tions are raised and corresponding answ
ers are given in legal practice. D

raw
ing on w

ork 
in critical geography, I address transnational hum

an rights litigation practice as an epi-
sode of colliding ‘politics of space’ (L

efebvre, 2009a). T
he courtroom

 is addressed as a 
site of politico-legal encounters, w

orthy of study in order to establish a critical gaze on 
transnational relations.

International R
elations (IR

) theories have often characterized international law
 either 

as the norm
ative glue of the international society (the latter in the sense of a society of 

states; see B
ull, 1995) or as a m

ode of governance that tends to alter the m
eaning of 

nation-state boundaries (e.g. through hum
an rights; see R

isse and R
opp, 2013). T

he 
study of transnational law

 and space reveals that law
 can be both, and, paradoxically, 

both at the sam
e tim

e. W
hile international law

 builds upon and reproduces territoriality 
as a foundational principle of global norm

ativity, it also provides the m
eans for the doing 

14
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aw
ay w

ith territoriality. A
s a result, the triad of law

, politics and space evolves as a m
atter 

of further scrutiny —
 w

ith a num
ber of benefits especially for the understanding of law

 
in IR

. T
he em

phasis on the instrum
entalist logic of legal know

ledge (law
 as a technique) 

allow
s for an understanding of law

 as a critical surface of politics in general, as w
ell as 

the ‘politics of space’ in particular. T
his brings back to light the nexus betw

een politics 
and law

 —
 perhaps ‘the’ research desideratum

 of the collaborative debates betw
een IR

 
and International L

aw
 (IL

) (A
bbott and S

nidal, 2013: 34–37; for insightful discussion on 
the ‘politics of rights’, see also K

ratochw
il, 2014: chs 7–8). W

hat the geographical  
perspective reveals is that law

 is by no m
eans the end of politics (depoliticization), nor is 

it necessarily channelling the paths of politics. T
he law

 serves different purposes, the 
perpetuation of as w

ell as the em
ancipation from

 authority, and som
etim

es even the  
suspension of the law

 itself (Johns, 2005). M
oreover, the all-too-often taken-for-granted 

am
algam

ation of law
 and the state can be used by a m

ultiplicity of actors —
 even to the 

end of establishing spaces of non-state regulation and ‘private authority’ (C
utler et al., 

1999; H
all and B

iersteker, 2002). In the current state of norm
ativity, public and private 

form
s of authority are not opposed tow

ards each other, but m
ay form

 clusters of a still 
‘territorialized’, though ‘denationalized’, m

ode of transnational governance (S
assen, 

2006).
B

efore m
y argum

ent takes shape, a m
ethodological note is in order. S

ince 1980 and 
the F

ilàrtiga case, 6 A
T

S
 litigation has been taken up as a possibility of bringing abusive 

corporate conduct to U
S

 courts and thus as a m
eans of global hum

an rights advocacy. 7 
R

elatedly, the K
iobel case has been selected to scrutinize the geographical know

ledge 
upon w

hich the political use of global law
 builds. In addition, K

iobel plays a prom
inent 

role in jurisprudence since it is ‘the’ transnational hum
an rights litigation law

suit that 
m

ade it into the S
uprem

e C
ourt. T

hus, it has the potential to solve a num
ber of —

 up to 
this point —

 unresolved legal issues, including the question of  the spatiality and extra-
territoriality of law

 (as dom
estic, international and global law

). A
lthough K

iobel has 
been rejected by the S

uprem
e C

ourt and becam
e a m

anifesto of state territorialism
, it is 

unclear w
hether the decision really m

arks the end point in m
odern A

T
S

 litigation prac-
tice. 8 Y

et, from
 the perspective of IR

, the m
ain issue is not the future possibility to bring 

A
T

S
 law

suits in U
S

 courts. R
ather, K

iobel can be understood as case of a ‘re-territoriali-
zation’ in a historical situation in w

hich state territoriality is said to be under severe pres-
sure. H

ow
ever, the aim

 of this article is not to search for and find norm
ative change in 

the sense of an effective shift from
 a ‘territorial’ tow

ards a ‘non-territorial’ order. Instead, 
I contest such dichotom

ist view
s of concepts like international relations, state actors and 

territoriality being necessarily opposed to transnational relations, private actors and 
globalization. T

he argum
ent to be developed is that the geographical configurations of 

our contem
porary order not only w

ithstand transnational challenges, but are even repro-
duced transnationally. It is here w

here the article addresses a num
ber of questions on the 

geographies of legal know
ledge. H

ow
 is geographical know

ledge contested and (perhaps 
even m

ore im
portantly) how

 is it stabilized? H
ow

 are spatial categories like ‘territory’ 
and ‘jurisdiction’ used for different (legal, political and econom

ic) purposes? H
ow

 does 
geographical know

ledge play into the politics of law
 and/or the international nexus of 

law
 and politics?
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To establish a point of departure for a spatial analysis of transnational litigation prac-
tice, the second section w

ill revisit the IR
 them

e of transnational relations and suggest 
interlinking it w

ith the notion of geographical know
ledge in order to overcom

e a tauto-
logical equation of transnational actors and transnational norm

ative space. Taking inspi-
ration from

 critical geography, state territoriality can then be understood as a script that 
m

ay be used ‘transnationally’ and by a m
ultiplicity of actors (in the third section). In the 

em
pirical part of the article, I establish transnational hum

an rights litigation and the 
K

iobel case as a site of observation (in the fourth section). D
uring a spatial analysis of a 

num
ber of the 82 am

icus curiae briefs to the K
iobel case, the article dem

onstrates how
 

territoriality is coupled to and/or decoupled from
 the state as actor —

 eventually leading 
to a state of transnational territoriality (in the fifth section). T

he conclusion re-links the 
spatial analysis to a broader discussion on transnational governance.

T
ransnatio

nal scales

W
hile the territorial state is com

m
only understood as a given jurisdictional space and is 

thus ‘naturalized’ as a self-evident space of governance (F
ord, 1999; R

uggie, 1993), 
transnational litigation practice represents a departure from

 the fixed state–law
 nexus. 

W
here law

 turns transnational, it is undergoing an adjustm
ent of scales. A

s S
antos (1987: 

283–284) puts it, a ‘given phenom
enon can only be represented on a given scale. To 

change the scale im
plies change of the phenom

enon. E
ach scale reveals a phenom

enon 
and distorts or hides others’. In this respect, I ask for the phenom

ena that are revealed, 
distorted or hidden in the course of transnational litigation practice. W

here local strug-
gles for hum

an rights —
 or justice m

ore generally —
 are extended to places rem

ote from
 

the places w
here putative rights violations occur, the seeking of justice m

ay im
plicate 

challenges to established scalar narratives. T
he politics of hum

an rights operate as a form
 

of spatial resistance (see, generally, S
oja, 1989: 128).

A
lthough the m

onopoly of the state form
 of governance has long been questioned in 

IR
 scholarship (N

ye and K
eohane, 1971; R

osenau, 1992), debate in the field did w
idely 

neglect the m
eaning of space and the theoretical status of territoriality (but see R

uggie, 
1993). John A

gnew
 (1994) argues that IR

 and International P
olitical E

conom
y (IP

E
) 

have been stuck in w
hat he calls a ‘territorial trap’. H

ow
ever, in the m

eantim
e, a ‘spatial 

turn’ has gained som
e foothold in the field of IR

 too. A
lthough still on the m

argins of the 
field, IR

 scholars have started to account for the ‘geography of know
ledge’ in interna-

tional affairs (A
gnew

, 2007). S
pace is increasingly understood as a necessary com

ponent 
in the legitim

ization of pow
er (S

hah, 2012: 60).
T

his m
ore recent m

ove to geography should not obscure the fact that scholarship in 
IR

 has long gone ‘transnational’. H
ow

ever, since w
ork on transnational norm

 dynam
ics 

has often focused on the em
ergence of particular (bodies of) norm

s (R
isse and R

opp, 
2013), the territoriality or —

 to use a w
ider concept —

 spatiality of norm
s rem

ained a 
rather m

arginalized topic. W
hile som

e historical-philosophical approaches to interna-
tional relations (B

artelson, 1995; W
alker, 1993, 2010) do consider space and territory as 

critical categories, and ask ‘how
 com

plex practices of draw
ing lines have com

e to be 
treated as such a sim

ple m
atter’ (W

alker, 2010: 6), the focus in this strand of w
ork has 

been on the philosophical roots of spatial assum
ptions in IR

 rather than everyday spatial 
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practice in various social processes. In turn, the actor-centric research on transnational 
relations and norm

s altogether suffers from
 a lack of engagem

ent w
ith how

 geographies 
of know

ledge serve as im
portant ‘explanatory schem

es, fram
es of reference, crucial sets 

of assum
ptions, narrative traditions, and theories’ (A

gnew
, 2007: 138). I argue that there 

is a notable potential in the interlinking of these debates w
ith regard to a theory-guided 

strand of em
pirical w

ork that takes into account the social m
eaning of space.

In the fields of IR
 and IL

, the introduction of the term
 ‘transnational’ follow

s from
 a 

discontent w
ith the m

ore com
m

on term
 ‘international’. A

t least in its narrow
 sense, the 

term
 ‘international relations’ eventually fails to com

prise the com
plexity of state and 

non-state actors operating across boundaries and beyond the norm
ative confines of 

nation-states. P
hilip Jessup (1956: 1) holds that ‘the term

 “international” is m
isleading 

since it suggests that one is concerned only w
ith the relations of one nation (or state) to 

other nations (or states)’. Instead of ‘international law
’, he introduces ‘the term

 “transna-
tional law

” to include all law
 w

hich regulates actions or events that transcend national 
frontiers. B

oth public and private international law
 are included.…

 T
ransnational situa-

tions, then, m
ay involve individuals, corporations, states, organizations of states, or other 

groups’ (Jessup, 1956: 2–3). In IR
, the focus on ‘transnational relations’ stem

s from
 a 

sim
ilar sensibility, that is, a vision to account for ‘contacts, coalitions, and interactions 

across state boundaries that are not controlled by the central foreign policy organs of 
governm

ents’ (N
ye and K

eohane, 1971: 331). E
arly IR

 scholarship on transnational rela-
tions adheres to a conventional understanding of societies as subordinated to ‘their’ 
national governm

ents. W
hile the authors reject the assum

ption that in international rela-
tions, societies only act through their governm

ents, this concept of transnational relations 
does not conceptually relocate societies. T

he difference betw
een international and trans-

national relations only stem
s from

 arguably changed interaction patterns. T
ransnational 

relations are understood w
ithin the state paradigm

, that is, w
ithout considerable recogni-

tion of a shifting of scales. A
lthough interaction patterns m

ay affect the possibilities of 
state actors to pursue their policy preferences, the w

orld in w
hich such interactions take 

place is w
idely regarded as untouched or at least not affected in the sense of a significant 

change of the norm
ative landscape.

B
eing interested in the dom

estic and international conditions of transnationalist prac-
tice, later IR

 studies on transnational relations have focused on how
 transnational actors 

succeed or fail under the given conditions of an interstate w
orld (R

isse-K
appen, 1995). 

T
his perspective has been im

proved upon, particularly w
ith regard to transnational norm

 
entrepreneurship and the processes of international norm

 diffusion (F
innem

ore and 
S

ikkink, 1998; R
isse and R

opp, 2013; R
isse and S

ikkink, 1999). W
hile these w

orks pro-
vide a w

elcom
e elaboration of the ‘new

’ actors’ role in international relations and the 
em

ergence of international norm
s, they do not tell us m

uch about the global norm
ativity 

resulting from
 changed interaction patterns. T

his is problem
atic since the norm

ative con-
text of transnational relations cannot just be taken for granted (W

iener, 2008). S
ince ‘the 

w
orld’ is not a pre-given surface of governance practice, it is necessary to establish an 

analytical perspective on how
 ‘the transnational’ com

es into being as an intelligible 
space. In the sam

e w
ay as the nation-state necessitates (and ‘naturalizes’) its construction 

as a space of governance, transnational space does not autom
atically follow

 from
 nation-

state border-crossing transactions. A
s P

eer Z
um

bansen (2012: 22–23) puts it w
ith respect 

to transnational law
:
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in addressing, on the one hand, the dem
arcation of em

erging and evolving spaces and, on the 
other, the construction of these spaces as artifacts for hum

an activity, com
m

unication and 
rationality, the term

 transnational is conceptual. To declare an activity as being transnational is 
not just the result of an em

pirical observation, say, of a border crossing com
m

ercial transaction.

C
alling an interaction ‘transnational’ can be understood as conceptual practice because 

this already im
plicates a norm

ative space that effectively transcends state space. It is 
only by this im

plication that ‘transnational’ relations are to be differentiated from
 ‘inter-

national’ relations. H
ow

ever, in so doing, w
e w

ould already assum
e to ‘know

’ that 
changed interaction patterns lead to a norm

ative shift. F
ollow

ing this logic, a w
orld con-

stituted by state actors and by m
eans of statecraft is an ‘international’ (in the sense of 

interstate) space, w
hile a w

orld constituted by a m
ultiplicity of actors and by m

eans of 
m

ultiple public and private forces is a ‘transnational’ space. T
he shortcom

ing consists in 
the flaw

ed assum
ption of an actor–space nexus. W

hile a m
ultiplicity of actors m

ay, 
indeed, affect norm

ative boundaries, w
e cannot assum

e that a particular type of actor 
leads to a particular change of norm

ativity. T
hus, the couplings of state actors and ‘inter-

national’ space, on the one hand, and non-state actors and ‘transnational’ space, on the 
other, can hardly be taken as unproblem

atic. A
s I w

ill show
 in m

y em
pirical study of the 

K
iobel briefs, state actors m

ay w
ell produce ‘transnational’ spaces in the sam

e w
ay as 

non-state actors m
ay produce ‘international’ spaces.

In sum
, ‘the transnational’ points to a body of eventually paradoxical practice. A

n 
international space of ‘private authority’ (C

utler et al., 1999; H
all and B

iersteker, 2002) 
and a ‘transnational space’ of state practice (S

laughter, 2004) are likew
ise possible. B

y 
no m

eans are T
N

C
s only playing the gam

e of econom
ic m

arket pow
er or ‘threatening’ 

state governm
ents to m

ove labour to another country w
ith low

er w
ages and standards of 

w
orking conditions (C

oyle, forthcom
ing). P

rivate actors are deeply involved in the m
ak-

ing of rules, as studies on private standardization reveal (B
üthe and M

attli, 2011; R
iles, 

2011). O
n the boundaries betw

een IR
 and IP

E
, a num

ber of scholars have addressed the 
role of business w

ith regard to the rise of private authority (C
utler et al., 1999; H

all and 
B

iersteker, 2002). T
he m

ain idea of this strand of w
ork is to question the ‘state-bounded 

notions of authority’ (C
utler et al., 1999: 17) that w

ould result in a problem
atic om

ission 
of norm

ative developm
ents on a global scale. In so doing, ‘new

’ actors like T
N

C
s are 

incorporated into the analyses not only in the sense of a broadened view
 on interaction 

patterns, but also w
ith respect to these actors’ role in the reproduction of global order:

W
hile these new

 actors are not states, are not state-based, and do not rely exclusively on the 
actions or explicit support of states in the international arena, they often convey and/or appear 
to have been accorded som

e form
 of legitim

ate authority.…
 In short, they do m

any of the things 
traditionally, and exclusively, associated w

ith the state. (H
all and B

iersteker, 2002: 4)

O
ne im

portant aspect of this critical perspective is that ‘the transnational’ is no longer 
addressed as a m

ere constellation of actors, but, as C
utler (2013: 723) puts it, is to be 

exam
ined ‘as a disputed ontological field of action, a disputed epistem

ological category, 
and a disputed norm

ative aspiration and political project’. T
he em

ergence of private 
authority points to an ongoing process of a redeterm

ination of various norm
ative bound-

aries. T
he political distinction betw

een the public and the private (P
eterson, 2000) is 
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crisscrossing scalar boundaries like those betw
een the local and the global —

 leading us 
back to the concept of scale m

entioned earlier.

T
he glo

bal po
litics o

f space and the ‘transnatio
nal state’

International and transnational law
 is com

m
only understood as belonging to the w

orld of 
global governance, w

hile the nation-state is equated w
ith local governance. H

ow
ever, 

not even international law
 w

orks along the lines of such ‘clear-cut puzzle pieces’ (K
nop, 

2012), and particularly the extraterritorial application of law
 (B

uxbaum
, 2009; C

olangelo, 
2014; K

aleck, 2009; Teitel, 2005) tends to underm
ine such clear-cut differentiations. In 

this respect, the global–local distinction can hardly serve as useful guidance (S
assen, 

2006). D
espite blurring norm

ative boundaries and the m
ultiplicities of actors at w

ork, 
territoriality lingers on. A

s I w
ill argue in this section, this is not (necessarily) because 

the state continues to be a pow
erful actor in the international system

. R
ather, it is the 

concept of the territorial state —
 or state territoriality —

 that seem
s to persist as a pow

er-
ful idea of regulation, though the agents of corresponding regulatory gam

es need not 
necessarily be state actors.

A
rguing from

 a M
arxist perspective, W

illiam
 R

obinson (2001: 158, em
phasis added) 

points to the ‘transnational state …
 that has been brought into existence to function as 

the collective authority for a global ruling class’. T
he thought-provoking figure of the 

‘transnational state’ points to a theoretical possibility of thinking about the state beyond 
the com

m
on ‘national’ scale of governance —

 w
hich m

ay even point to the very lim
its 

of the concept of scale itself (M
arston et al., 2005). Insightful exam

ples are the detention 
cam

ps in G
uantanam

o and elsew
here that are established as ‘extra-legal zones’, though 

by m
eans of particular legal and territorial (or ‘non-territorial’) arrangem

ents (G
regory, 

2007; Johns, 2005). W
hat these exam

ples suggest is a conception of the state as practice 
—

 thus, radically challenging the fixed ontological assum
ptions of territory and the state 

(S
harm

a and G
upta, 2006). A

s A
nnelise R

iles (2008: 629) puts it: ‘the practice of m
aking 

distinctions, com
partm

entalizing, cutting off and setting lim
its is an exercise in creating 

and m
anipulating legitim

acy that has also long been one of the privileges, and the contri-
butions, to the know

ledge practices of the state’. 
W

ith respect to the role that territory plays in such processes, it is insightful to rely on 
the w

ork of F
rench philosopher H

enri L
efebvre, w

ho has recently been introduced to IR
 

(B
renner and E

lden, 2009; M
itchell, 2011; S

hah, 2012): 

If space has an air of neutrality and indifference w
ith regard to its contents …

 it is precisely 
because this space has already been occupied and planned, already the focus of past strategies 
of w

hich w
e cannot alw

ays find traces.…
 space, w

hich seem
s hom

ogeneous, w
hich appears 

given as a w
hole in its objectivity, in its pure form

, such as w
e determ

ine it, is a social product. 
(L

efebvre, 2009a: 170–171)

S
uch considerations of state space can w

ell be extended to the productivity of territory. 
In this respect, N

eil B
renner and S

tuart E
lden (2009) do read L

efebvre as a theorist of 
territory, particularly as regards the idea that ‘the state and territory interact in such a w

ay 
that they can be said to be m

utually constitutive’ (L
efebvre, 2009b: 228). F

rom
 this per-

spective, territory is no longer understood as the given container of state politics —
 as is 
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usually done in IR
. T

he critical account furthers insight into the function of territory as 
part of the ‘strategic-political projects associated w

ith m
odern capitalism

 and the m
odern 

state’ (B
renner and E

lden, 2009: 363). T
his points not only to a perspective enabling us 

to ask how
 states m

ake territory for particular purposes, but also to the norm
ative condi-

tions of territorial production: ‘S
tates m

ake their territory, not under circum
stances they 

have chosen, but under the given and inherited circum
stances w

ith w
hich they are con-

fronted’ (B
renner and E

lden, 2009: 367). S
tates, in other w

ords, are at the sam
e tim

e 
active and passive in the production of state space; they m

ake territory w
hile, at the sam

e 
tim

e, are m
ade through territory.

W
hile the idea of a particular spatial strategy of the territorial state proves to be help-

ful w
ith regard to understanding territoriality, I suggest decoupling corresponding state 

strategies from
 the state as actor. In doing so, I aim

 to expose the idea of the territorial 
state as spatial strategy. H

ence, state territoriality can be understood as practice availa-
ble not only to the state as an actor, but also for a m

ultiplicity of actors and for a num
ber 

of different political purposes. T
he configuration of jurisdictional reach can be under-

stood as one such purpose. W
hile state actors m

ay be interested in extending the validity 
of dom

estic regulation —
 and thus the reach of state regulation —

 beyond state territory 
(extraterritorial application of dom

estic law
), non-state actors like T

N
C

s m
ay be inter-

ested in the opposite, that is, the restrictive interpretation of territorial boundaries w
ith 

the result that they do not fall under a ‘foreign’ jurisdiction and thus a regulatory fram
e-

w
ork that w

ould eventually disadvantage business interests. In practice, the question of 
regulatory reach depends on the representation of state territoriality, w

hich is then to be 
understood as a norm

ative concept used for dem
arcating regulatory practice. Inasm

uch 
as a m

ultiplicity of state and non-state actors tends to struggle for the m
eaning of terri-

tory and the state, this argum
ent points to w

hat m
ay be called a transnational dim

ension 
of territory (B

anai et al., 2014: 100).
T

hus far, critical geography in IR
 has not m

ade the connection betw
een the elabora-

tion of global territoriality, on the one hand, and transnational public–private govern-
ance, on the other. A

lthough several im
portant steps have been m

ade, as in the 
acknow

ledgem
ent of a spatial ‘everyday practice’ (B

renner and E
lden, 2009: 366), his-

torical contingency in the m
aking of territory (S

hah, 2012) or the differentiation of 
‘dim

ensions of state space’ (B
renner et al., 2003: 6–11), the transnational m

om
ent of 

geographical know
ledge can still be considered a research desideratum

. In order to estab-
lish a critical perspective on state and non-state territoriality, study needs to account for 
the social processes during w

hich geography m
akes a real difference in people’s lives, as 

w
ell 

as 
for 

the 
m

ultiplicity 
of 

actors 
involved 

in 
corresponding 

spatial 
struggles 

(W
eizm

an, 2012). In the subsequent section, I w
ill propose transnational hum

an rights 
litigation as a site of observation. I assum

e that the different and opposing legal argu-
m

ents before the S
uprem

e C
ourt are based upon colliding geographies of know

ledge and 
that the particular spatial strategies are used to put forw

ard legal argum
ents. T

he various 
actors involved in law

suits like K
iobel can thus be expected to contest each other’s 

notions of space and territory. L
aw

 is thus not understood as a field separate from
 politics 

and as a set of norm
ative scripts that actors m

ay (or m
ay not) com

ply w
ith. R

ather, law
 

is addressed as a practice that does som
ething to the w

orld. U
nderstood from

 this per-
spective, law

 is turned into a practice of w
orld-m

aking (see O
nuf, 1989) —

 even in a 
literal sense of proving ‘territorial’ grounding.
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T
ransnatio

nal hum
an rights litigatio

n

A
s an interesting variant of transnational legal practice, the A

T
S

 obviously challenges 
the established geographical know

ledge underlying our system
 of m

utually exclusive 
nation-state jurisdictions. A

lready established in 1789 by the F
irst C

ongress of the U
S

, 
this statute holds that ‘[t]he district courts shall have original jurisdiction of any civil 
action by an alien for a tort only, com

m
itted in violation of the law

 of nations or a treaty 
of the U

nited S
tates’. T

he A
T

S
 provides a critical interface of international law

 and 
dom

estic jurisprudence and, in doing so, enables ‘aliens’ —
 that is, foreign nationals —

 
to bring law

suits to the U
S

 court system
 by relying on international law

 (K
nop, 2000). 

H
ow

ever, for a long tim
e, this transnational script w

as not w
idely noticed. O

nly in the 
early 1980s, after the A

T
S

 had been used in the F
ilàrtiga case, 9 did a global hum

an rights 
com

m
unity becom

e aw
are of the fact that A

T
S

 m
ay be established as an instrum

ent in the 
global struggle for hum

an rights, especially w
ith regard to the phenom

enon of hum
an 

rights violations by T
N

C
s (K

arp, 2014; Teubner, 2012).
K

iobel entered the history of m
odern A

T
S

 litigation w
hen a num

ber of N
igerian plain-

tiffs filed a com
plaint against R

oyal D
utch P

etroleum
 C

o. and S
hell T

ransport and 
T

rading C
om

pany P
L

C
 (2002), as w

ell as S
hell P

etroleum
 D

evelopm
ent C

om
pany of 

N
igeria, L

td. (2004), to the U
nited S

tates D
istrict C

ourt in the S
outhern D

istrict of N
ew

 
Y

ork. T
he com

panies now
 consolidated under the parent com

pany R
oyal D

utch S
hell 

w
ere accused of having aided and abetted in diverse violations of international law

, 
including: extrajudicial killings; crim

es against hum
anity; torture/cruel, inhum

ane and 
degrading treatm

ent; arbitrary arrest and detention; rights to life, liberty, security and 
association; forces exile; and property destruction. W

hile som
e of the claim

s w
ere suc-

cessful in the D
istrict C

ourt, they w
ere later rejected in the U

S
 C

ourt of A
ppeals of the 

2nd C
ircuit m

ainly because private corporations w
ere held not to be liable under interna-

tional law
 and the A

T
S

. 10

H
ow

ever, at the S
uprem

e C
ourt, the case took an unexpected turn. T

he judges, after 
having heard oral argum

ents in F
ebruary 2012, invited the parties for another round of 

‘reargum
ents’, now

 focusing on the territorial question of ‘W
hether and under w

hat cir-
cum

stances the A
lien Tort S

tatute …
 allow

s courts to recognize a cause of action for 
violations of the law

 of nations occurring w
ithin the territory other than the U

nited 
S

tates.’ 11 A
gainst this backdrop, a high num

ber of further am
icus curiae briefs w

ere 
issued, now

 focusing on the question of extraterritoriality.
In the final judgem

ent, this spatial focus took shape in a w
idely unexpected reliance 

on the so-called presum
ption against extraterritorial application (K

ontorovich, 2014), a 
legal principle m

eant to prevent ‘unw
arranted judicial interference in the conduct of 

foreign policy’. 12 T
he question w

as w
hether a claim

 under the A
T

S
 ‘m

ay reach conduct 
occurring in the territory of a foreign sovereign’. 13 T

he answ
er given w

as that ‘nothing 
in the statute rebuts that presum

ption’, 14 w
hich led the court m

ajority into a consideration 
of the relation betw

een corporate conduct and the territory of the U
S

:

O
n these facts, all the relevant conduct took place outside the U

nited S
tates. A

nd even w
here 

the claim
s touch and concern the territory of the U

nited S
tates, they m

ust do so w
ith sufficient 

force to displace the presum
ption against extraterritorial application.…

 C
orporations are often 

present in m
any countries, and it w

ould reach too far to say that m
ere corporate presence 

suffices. 15
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In the judgem
ent, territory is presented as a given, even though the judges w

ere deeply 
involved in the production of space. In this respect, K

iobel can be read as a contribution 
to a naturalization of territory, w

ith a veil draw
n over the political nature of social space 

(L
iste, 2014). T

he scalar narrative at w
ork in the K

iobel decision reveals the nation-state 
as a lim

itation to the validity of norm
s, w

hile, at the sam
e tim

e, distorting the possibilities 
of regulating corporate conduct across borders (S

antos, 1987: 283–284).
Since the case w

as finally rejected by the U
S court system

, K
iobel is not a success story 

of spatial resistance. H
ow

ever, this is not a reason to stop spatial analysis at this point. T
he 

K
iobel proceedings have been the site of an insightful interplay of spatial resistance and 

counter-resistance, involving an interesting m
ultiplicity of actors in w

orld society. T
he 

spatial analysis helps us understand the w
orkings of geography w

ithin law
. Follow

ing 
L

efebvre’s (2009a: 170) argum
ent that ‘space has already been occupied and planned, 

already the focus of past strategies of w
hich w

e cannot alw
ays find traces’, the spatial 

analysis of K
iobel allow

s for the tracing of w
hat can be called an ongoing ‘spatial occupa-

tion’ of law
. In this respect, the spatial analysis is not an em

pirical account of norm
ative 

change, but an attem
pt to scrutinize the persistence of order despite the challenge of geo-

graphical know
ledge practices that contest the naturalization of territory.

G
eo

graphical kno
w

ledge at w
o

rk: S
patial analysis

In M
arch 2012, the S

uprem
e C

ourt invited the parties to the K
iobel case to articulate 

positions on the question of territoriality (see earlier). T
he court has thus shifted the m

ain 
legal focus to territoriality —

 and extraterritoriality. U
p to this point, a rem

arkable num
-

ber of third actors had attem
pted to intervene in the case by m

eans of am
icus curiae 

briefs. W
ith respect to the new

 territorial focus, various new
 or supplem

ental briefs w
ere 

issued so that, in analytical term
s, the text corpus generated through these briefs repre-

sents a w
ide range of actors in w

orld society. In order to structure the spatial analysis to 
be conducted in this section, I concentrate on a num

ber of actors that are grouped along 
the lines of actor group categories com

m
on to the field of IR

: state actors, T
N

C
s and 

non-governm
ental organizations (N

G
O

s).

State actors

A
 couple of the am

icus curiae briefs related to the K
iobel case are authored by state actors. 

A
t first hand, these state actors could be grouped into those obviously affected through the 

K
iobel case (like the U

S, the U
K

 and the N
etherlands) 16 and those w

hose relation to the 
case is less obvious (like A

rgentina and G
erm

any). H
ow

ever, w
hile the latter group took 

distinct positions on either side of the parties —
 A

rgentina supporting the petitioners, 
G

erm
any the respondents —

 the positions of the form
er group of state actors appear to be 

m
ore am

bivalent. In a first brief, the governm
ents of the U

nited K
ingdom

 of G
reat B

ritain 
and N

orthern Ireland and the K
ingdom

 of the N
etherlands acted as ‘am

ici curiae in support 
of the respondents’ (U

K
 et al., 2012); in a second brief focusing on the territorial issues of 

the case, the sam
e group of states —

 appearing in reverse order as the governm
ents of the 

K
ingdom

 of the N
etherlands and the U

nited K
ingdom

 of G
reat B

ritain and N
orthern 

Ireland —
 acted as ‘am

ici curiae in support of neither party’ (N
etherlands et al., 2012). In 
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its briefs, the U
S also took an am

bivalent position in term
s of partisanship by arguing ‘as 

am
icus curiae supporting petitioners’ in the initial brief (U

SA
, 2011) and ‘in partial support 

of affirm
ance’ in a supplem

ental brief on the question of territoriality (U
SA

, 2012).
In the first place, the U

S
 considered itself as affected since the case w

ould have im
pli-

cations for ‘the N
ation’s foreign and com

m
ercial relations and for the enforcem

ent of 
international law

’ (U
S

A
, 2011: 1). T

his focus on the nation is even stronger in the sup-
plem

ental brief on the question of territory. T
his latter brief holds that the court should 

not ‘resolve across the board the circum
stances under w

hich a federal com
m

on law
 cause 

of action m
ight be created by a court exercising jurisdiction under the A

T
S

 for conduct 
occurring in a foreign country’ (U

S
A

, 2012: 4). R
ather, it w

ould be necessary to w
eight 

the particular circum
stances of any case w

ith respect to the U
S

 foreign relations interests 
at play. P

ointing to the F
ilàrtiga case, the U

S
 held that ‘the individual torturer w

as found 
residing in the U

nited S
tates, circum

stances that could give rise to the prospect that this 
country w

ould be perceived as harboring the perpetrator’ (U
S

A
, 2012: 4). W

hat seem
s to 

be the prim
ary concern is thus the perception of the U

S
 am

ong the m
em

bers of the inter-
national com

m
unity. F

rom
 this perspective, the core problem

atique is not the putative 
injury of foreign territoriality through U

S
 courts’ extraterritorial jurisdiction, but the 

infringem
ents of U

S
 foreign relations interests eventually caused by such extraterritorial 

jurisdictional practice. E
xtraterritorial jurisdiction, as it w

ere, is not perceived as prob-
lem

atic w
here this serves the national interest, how

ever constructed. 
H

ow
ever, things are different w

here this is not the case:

H
ere, N

igerian plaintiffs are suing D
utch and B

ritish corporations for allegedly aiding and 
abetting the N

igerian m
ilitary and police forces in com

m
itting torture, extrajudicial killing, 

crim
es against hum

anity, and arbitrary arrest and detention in N
igeria. S

pecially in these 
circum

stances —
 w

here the alleged prim
ary tortfeasor is a foreign sovereign and the defendant 

is a foreign corporation of a third country —
 the U

nited S
tates cannot be thought responsible in 

the eyes of the international com
m

unity for affording a rem
edy for the com

pany’s actions, 
w

hile the nations directly concerned could. (U
S

A
, 2012: 5)

A
lthough pointing to the ‘foreign’ character of the circum

stances, the brief does not 
strictly develop the argum

ent along territorial lines. W
hile the locating of the relevant 

circum
stances ‘in N

igeria’, as w
ell as holding that the involved actors are a ‘foreign 

sovereign’ and ‘foreign corporations’, have a strong territorial connotation, the overall 
argum

ent points to the nexus, that is, to how
 the circum

stances relate to U
S

 foreign rela-
tions interests. S

trictly speaking, the m
ajor rationale of this argum

ent is not prim
arily 

territorial —
 interest trum

ps territory. Interestingly, the U
S

 brief here rejects a responsi-
bility ‘in the eyes of the international com

m
unity’, w

hile, at the sam
e tim

e, relating such 
international responsibility w

ith a notion of ‘nations directly concerned’ (U
S

A
, 2012: 5). 

T
he crux in the extraterritorial application of law

 is thus the construction of a concern. 
Territoriality and responsibility do not necessarily coincide. T

he responsibilities of the 
U

S
 do not necessarily stop at the border, but m

ay transcend territory, that is, in cases 
w

here a strictly territorial interpretation of jurisdiction w
ould affect the international 

reputation of the U
S

 as an advocate of hum
an rights (U

S
A

, 2012: 19). T
hus, the ‘U

nited 
S

tates’ is, indeed, located w
ithin a certain com

m
unal international space w

hereas inter-
national responsibility is constructed in a national rather than a strictly territorial sense.
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S
ince R

oyal D
utch S

hell is an A
nglo-D

utch com
pany, it could be expected that the 

briefs by the U
K

 and the N
etherlands w

ould em
phasize a state–corporation nexus or at 

least construct the affectedness of the tw
o countries by referring to such a nexus. B

y 
contrast, this nexus is foregrounded now

here in the briefs and is only m
entioned in a pas-

sage on the tw
o countries’ ‘jurisdiction-lim

iting principles’ (N
etherlands et al., 2012: 

18–23). T
he argum

ent is developed in a rather general —
 and doctrinal international law

 
—

 style and focuses less on the particularity of the relation than on the universality of 
international law

 as com
prising a legal order am

ong states. O
pening w

ith a broad com
-

m
itm

ent to ‘the rule of law
, including the prom

otion of, and protection against violations 
of, hum

an rights’ (N
etherlands et al., 2012: 1), the brief extensively relies on the jurisdic-

tional lim
its under international law

:

N
evertheless, just as international law

 im
poses hum

an rights obligations on S
tates, it im

poses 
restraints on the assertion of jurisdiction by one S

tate over civil actions betw
een persons that 

prim
arily concern another S

tate. Jurisdictional restraints are a fundam
ental underpinning of the 

international legal order and are essential to m
aintaining international peace and com

ity. T
he 

G
overnm

ents are, therefore, opposed to broad assertions of extraterritorial jurisdiction over 
alien persons arising out of foreign disputes w

ith little, or no, connection to the U
nited S

tates 
(‘U

.S
.’). S

uch assertions of jurisdiction are contrary to international law
 and create a substantial 

risk of jurisdictional and diplom
atic conflict. T

hey m
ay also prevent another S

tate w
ith a 

greater nexus to such cases from
 effectively resolving a dispute. (N

etherlands et al., 2012: 2)

T
he quoted passage clearly relies on international law

 under an interstate paradigm
 of 

territorial differentiation. International law
 thus im

poses the lim
its on jurisdictional prac-

tice, and extraterritoriality in particular. T
he space that is constructed during this argu-

m
entation is an international space, characterized by clear-cut territorial dem

arcations of 
a political w

orld fragm
ented into nation-states. U

nder this spatial rationale, w
hich is a 

rationale of sustaining peace and security in an international society of states, A
T

S
 juris-

prudence m
ust appear as an interference. A

ccordingly, the ‘G
overnm

ents rem
ain deeply 

concerned about the failure by som
e U

.S
. courts to take account of the jurisdictional 

constraints under international law
’ (N

etherlands et al., 2012: 3).
Sim

ilar to the opening statem
ent of the U

K
 and the N

etherlands, G
erm

any —
 explicitly 

supporting the respondents —
 starts w

ith an indication of a general com
m

itm
ent to hum

an 
rights (Federal R

epublic of G
erm

any, 2012: 1). A
t the sam

e tim
e, the brief points out 

clearly that:

T
he F

ederal R
epublic of G

erm
any has consistently m

aintained its opposition to overly broad 
assertions of extraterritorial civil jurisdiction arising out of aliens’ claim

s against foreign 
defendants for alleged foreign activities that caused injury on foreign soil.…

 T
he F

ederal 
R

epublic 
of 

G
erm

any 
believes 

that 
overbroad 

exercises 
of 

jurisdiction 
are 

contrary 
to 

international law
 and create a substantial risk of jurisdictional conflicts w

ith other countries. 
(F

ederal R
epublic of G

erm
any, 2012: 1)

In com
parison to the B

ritish and D
utch brief, this position about injuries of foreign sov-

ereignty is less concerned about norm
ative space on an international scale. T

he differ-
ence becom

es clearer during a passage thus quoted at som
e length:
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T
he F

ederal R
epublic of G

erm
any is concerned that the failure by som

e U
nited S

tates courts to 
take into account lim

itations on the exercise of their jurisdiction w
hen construing the A

lien Tort 
S

tatute, 28 U
.S

.C
. | § 1350 (‘A

T
S

’), has resulted in the assertion of subject m
atter jurisdiction 

over suits by foreign plaintiffs against foreign corporate defendants for conduct that took place 
entirely w

ithin the territory of a foreign sovereign and lack sufficient nexus to the U
nited S

tates. 
S

uch assertions of jurisdiction are likely to interfere w
ith foreign sovereign interests in 

governing their ow
n territories and subjects and in applying their ow

n law
s in cases w

hich have 
a closer nexus to those countries. (F

ederal R
epublic of G

erm
any, 2012: 1–2)

A
s in the B

ritish and D
utch brief, territory appears as a strong point of reference, though 

in another variant. G
erm

any seem
s not to form

alistically oppose extraterritorial jurisdic-
tion as such. T

he approach is m
ore pragm

atic. W
hat is foregrounded is not a breach of 

international law
 through extraterritorial judicial practice, but interference in the foreign 

sovereign interest, the latter consisting in an effective governance of territory and sub-
jects. In a spatial sense, this is not necessarily opposed to the variant of doctrinal interna-
tional law

 m
entioned before. T

he im
plicated m

ode of spatial production, how
ever, is 

different. T
he legitim

ate interest of a foreign sovereign com
es to an end only ‘w

here 
there is no possibility for the foreign plaintiff to pursue the m

atter in another jurisdiction 
w

ith a greater nexus’ (F
ederal R

epublic of G
erm

any, 2012: 2). T
he norm

ative space here 
constructed is actor-centric, w

ith states having a legitim
ate interest in the governance of 

territory but also w
ith individuals —

 foreign plaintiffs —
 w

ho can legitim
ately expect 

that territory is governed properly. In this narrative, state territoriality serves the indi-
vidual and can, in principle, be suspended w

here it does not serve the individual. W
hat 

the G
erm

an position im
plicates m

ay thus be called a ‘liberal territoriality’.
In contrast, A

rgentina does not open the brief w
ith a note on a general com

m
itm

ent to 
hum

an rights, but w
ith a very specific one. T

he brief —
 acting as am

icus supporting the 
petitioners —

 starts w
ith representing A

rgentina as em
bedded in a certain spatiotem

poral 
fram

e, leading to an em
bracem

ent of universal jurisdiction. A
s the brief holds:

A
rgentina today is a dem

ocracy that view
s the international protection of hum

an rights as 
integral to the spread of international peace and stability, and that regards dom

estic as w
ell as 

international tribunals as central to the advancem
ent of hum

an rights. T
hose tribunals w

ere 
im

portant sources of international assistance for victim
s during the darkest days of A

rgentina’s 
dictatorship and during its transition to dem

ocracy, and continue to be im
portant for oppressed 

regions of the w
orld today. (A

rgentine R
epublic, 2012: 2)

In fact, state territoriality does not play a very decisive role in the A
rgentinian position. In 

contrast, the insistence on territory is represented as a risk to the m
entioned universal 

ends. T
he brief thus establishes a narrative that em

beds A
rgentina w

ithin a fram
e of w

orld 
space, characterized in a norm

ative sense as a space w
here states better assist each other 

w
ith respect to a shared end —

 the advancem
ent of hum

an rights. A
gainst this spatial 

background, the A
T

S hardly appears as a risk to established international norm
ativity, but 

rather as an ‘im
portant contribution by the U

nited States to the cause of international 
hum

an rights’ (A
rgentine R

epublic, 2012: 3), w
hereas the lim

itation of such a possibility 
and the A

T
S’s ‘loss as a precedent w

ould underm
ine the international system

 for the pro-
tection of hum

an rights’ (A
rgentine R

epublic, 2012: 3). O
pposed to the positions of the 
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U
K

, the N
etherlands and G

erm
any, operating jurisdiction under the A

T
S is not repre-

sented as inconsistent w
ith international law

, but rather as a consequence of a long-lasting 
chain of historical achievem

ents in the establishm
ent of international norm

ativity:

C
ritics w

ho insist that the A
lien Tort Statute w

as not intended to apply to causes of action arising 
abroad ignore the im

portance of E
m

m
erich de V

attel as a scholar w
hose w

ork inform
ed late 18th 

century conceptions of the L
aw

 of N
ations. V

attel insisted on the natural rights of the individual 
and supported universal jurisdiction against crim

inals w
ho through heinous acts becam

e enem
ies 

of all m
ankind. L

atin A
m

erica shares the heritage of V
attel w

ith the U
nited States, and w

hile 
International L

aw
’s focus changed over the course of the 19th and early 20th centuries, the 

individual has returned to the fore since W
orld W

ar II. (A
rgentine R

epublic, 2012: 3)

T
he A

T
S

, in other w
ords, is represented as belonging to an influential tradition of inter-

national law
. T

he international tensions that m
ay be caused by the extraterritorial appli-

cation of dom
estic law

, w
hich have been pointed out in the other state actors’ briefs, are 

disregarded. W
hile the A

T
S

 is represented as serving ‘m
ankind’ as a w

hole, the norm
a-

tive m
ode of territorial differentiation through law

 appears as a secondary rationale.

TN
Cs

C
orporations that have intervened by m

eans of am
icus briefs w

ere them
selves respond-

ents in other A
T

S
 cases. In this regard, their interest in the m

atter is rather obvious and it 
does not com

e as a surprise that briefs w
ere w

ritten to argue for a stringent curtailing of 
future transnational litigation under the A

T
S

. C
onsequently, a num

ber of the private cor-
porations’ briefs argued for a strict separation of jurisdictional spaces, w

hich eventually 
stands against the com

m
on sense of internationally operating private corporations as 

transcending (or even underm
ining) interstate norm

ativity (S
trange, 1996). 

C
orporate am

icus briefs often start w
ith a —

 m
ostly rather brief —

 note on the com
-

m
itm

ent to hum
an rights (B

P A
m

erica et al., 2012; C
hevron et al., 2012; K

B
R

, Inc., 
2012) before pointing to the dam

age caused to business through A
T

S
 litigation. ‘T

hose 
suits’, as the B

P brief puts it, ‘im
pose severe litigation and reputational costs on corpora-

tions that operate in developing countries and chill further investm
ent’ (B

P A
m

erica et 
al., 2012: 1). In another brief, the A

T
S

 is addressed as a ‘burden’ (C
hevron et al., 2012: 

2). In this respect, the corporations’ stakes are high and the rationale straightforw
ard:

[T
]he judgm

ent below
 [the decision by the C

ourt of A
ppeals of the 2nd C

ircuit] should be 
affirm

ed because the A
T

S
: (1) does not apply to extraterritorial conduct that occurred entirely 

in a foreign country; and (2) does not create a course of action for civil aiding and abetting 
liability.…

 If corporate executives can still be sued for extraterritorial conduct …
 a narrow

 
ruling on corporate liability w

ill not suffice to deter diplom
atically problem

atic and investm
ent-

chilling law
suits. (B

P A
m

erica et al., 2012: 2)

R
elying m

ore on questions of international law
, C

hevron et al. (2012: 3) held that ‘A
T

S
 

hum
an rights litigation is contrary to international law

’, and that:

U
nder international law

, a nation’s sovereignty over activities w
ithin its territory is presum

ptively 
absolute, subject to exceptions by national consent. N

ations have consented to a foreign 
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prosecution for certain ‘universal jurisdiction’ crim
es com

m
itted in their territories even though 

the foreign nation lacks any connection to the underlying behavior. T
hey have not, how

ever, 
consented to allow

 a foreign court to entertain civil causes of action on the basis of universal 
jurisdiction, as is done in A

T
S

 cases. U
niversal civil jurisdiction is a different and greater 

intrusion on territorial sovereignty than universal crim
inal jurisdiction, for it is broadly 

enforceable by individuals rather than by the governm
ent alone, w

hich exercises political 
discretion in enforcem

ent. (C
hevron et al., 2012: 3–4)

H
ere, international law

 is represented as a norm
ative order dem

arcated into clear-cut ter-
ritorial jurisdictions. T

hose m
om

ents of international law
 that tend to transcend that tra-

ditional spatial narrative are som
ehow

 degraded and lim
ited to a particular field of 

(international) law
 —

 in fact, a field w
here legal persons cannot be charged. 17 H

ow
ever, 

the concern about the developm
ent of international law

 also relates to the m
ore practical 

question of interstate relations:

E
xtraterritorial application of the A

T
S

 not only offends basic precepts of our ow
n law

, it also 
violates international law

. Territorial jurisdiction is one of the basic building blocks of 
international law

. It serves to avoid confrontations betw
een nations generated by conflicting 

and overlapping claim
s to jurisdiction. International law

 regards as illegitim
ate the assertion of 

jurisdiction over disputes that have no relation to the nation in w
hich those disputes are 

adjudicated. (B
P A

m
erica et al., 2012: 3)

C
hevron and B

P A
m

erica both reproduce a highly territorialized know
ledge of state 

jurisdiction and m
utual non-intervention. International law

 is represented as m
ainly serv-

ing that end of preventing interstate confrontation. T
he norm

ative order com
ing to the 

fore is even sharper than the one draw
n by the state governm

ent briefs. P
erhaps the m

ost 
sophisticated argum

ent in the field of corporate actors is put forw
ard in the brief by C

oca 
C

ola, pointing to the possible consequences of granting a certain international legal sta-
tus to private corporations:

S
uch a proposed elevation of the corporation’s role has the potential to infringe on the territorial 

and political sovereignty of the host nation. M
any nations —

 especially sm
aller and politically 

w
eaker nations —

 are w
ary of any change in law

 that w
ould deputize m

ultinational corporations 
w

ith the obligation, and hence, im
plicitly, the authority, to police com

pliance w
ith supposed 

international law
 obligations w

ithin the host nations in w
hich they operate. A

 related concern is 
that elevating m

ultinational corporations to the status of international ‘persons’ or ‘subjects’ 
m

ight im
ply certain political rights, including the right to participate in the process of m

aking 
international law

 —
 a role that is view

ed as underm
ining the sovereign prerogative of nations. 

(C
oca C

ola and A
rcher D

aniels M
idland C

om
pany, 2012: 2)

H
ere, the C

oca C
ola brief accurately dem

onstrates w
hat is at stake in regulatory term

s. 
H

olding corporations responsible for international law
 is represented as a step of norm

a-
tive ‘elevation’ that, in turn, m

ay lead to a state of norm
ativity in w

hich corporations gain 
‘authority’ over certain territories and possess rights of participation in the process of the 
further norm

ative developm
ent of a then no doubt ‘transnational’ law

. 18

In sum
, the corporations read international law

 in a particularly narrow
 w

ay. In this 
reading, international law

 strictly follow
s an interstate paradigm

. P
rogressive norm

ative 
developm

ents in international law
 are neglected or even explicitly rejected. M

oreover, 
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the com
m

itm
ents to hum

an rights that are included in m
any of the corporate briefs 

rem
ain rather vague and point to self-com

m
itm

ent and soft law
 regulation rather than the 

em
brace of binding regulatory fram

ew
orks:

A
m

ici strongly condem
n hum

an rights violations, and each com
pany abides by its detailed 

corporate social responsibility policy. Y
et m

any am
ici have been and m

ay continue to be 
defendants in suits predicated on various expansive theories of liability under the A

lien Tort 
S

tatute. (B
P A

m
erica et al., 2012: 1)

W
here international law

 safeguards jurisdictional boundaries and lim
its the govern-

m
ents’ or dom

estic courts’ pow
er to regulate, that is, to enforce international hum

an 
rights dom

estically, this is rejected as ‘expansive’. Instead, hum
an rights are ‘em

braced’ 
only in term

s of non-binding approaches, as C
utler (2013) has criticized. A

 sim
ilar argu-

m
ent can be found in the brief by C

oca C
ola:

It also is critical to note that, although corporations are not ‘subjects’ of international law
, they 

still play an im
portant role in im

proving global hum
an rights conditions. M

ultinational 
corporations have becom

e increasingly engaged in productive collective activities w
ith nations, 

non-governm
ental organizations and other constituencies to shape and advance international 

law
 to im

prove global social and environm
ental conditions. T

hat effort w
ill continue even if 

corporations are not deem
ed ‘subjects’ of international law

. (C
oca C

ola and A
rcher D

aniels 
M

idland C
om

pany, 2012: 3)

Taken together, w
hile international law

 is characterized in a highly ‘territorialized’ w
ay, 

an ‘effective’ protection of hum
an rights is here proposed to operate in a different m

ode of 
public–private partnerships. W

hat com
es to the fore are tw

o different, if not opposed, nar-
ratives of an international legal order: a ‘territorialized’ international legal order w

ith strict 
lim

its on any transcendence of state jurisdiction, on the one hand; and a m
ore dynam

ic 
public–private shaping of international law

 for the sake of hum
anity, on the other. T

his 
juxtaposition com

es close to a paradoxical condition of tw
o separate norm

ative spaces: 
one space of interstate politics, w

here business can only be regulated w
ithin territorial 

containers of the nation-state; another space of global self-regulation, w
here different 

actors, public and private, interact on a par w
ith each other, and w

here effective protection 
of hum

an rights is achieved beyond the confines of binding (inter)state regulation.

H
um

an rights N
G

O
s and associations

T
he group of N

G
O

s, think tanks and associations is very heterogeneous. F
or exam

ple, it 
com

prises actors as different as associations including various private enterprises  
them

selves respondents in A
T

S
 transnational hum

an rights litigation cases, on the one 
hand, and hum

an rights organizations specialized in the representation of victim
s of 

putative hum
an rights violations before courts, on the other. S

ince those associations or 
think tanks w

hose m
ission is to represent the interests of business (C

ato Institute, 2012; 
C

ham
ber of C

om
m

erce of the U
nited S

tates, 2012) w
idely argue along the sam

e lines as 
the discussed corporate briefs, I concentrate in this section on hum

an rights organizations 
and associations m

ainly arguing for the protection of hum
an rights. It does not com

e as 
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a surprise that the narrative fram
e chosen by hum

an rights protagonists is w
ide in scope 

and tends to transcend the norm
ative confines of the nation-state and international order 

fragm
ented along territorial lines. In this respect, the corresponding briefs em

phasize the 
role that the A

T
S

 plays in a globally scaled struggle for justice:

T
he history surrounding the A

T
S

 indicates it w
as m

eant to authorize federal courts to consider 
courses of action for a lim

ited num
ber of international law

 violations even w
hen such actions 

occurred in the territory of a foreign sovereign. T
he A

T
S

 serves a vital role, allow
ing foreign 

nationals to bring claim
s for torture and extrajudicial killing as w

ell as other serious violations 
of international law

 such as slavery, genocide, crim
es against hum

anity, and w
ar crim

es 
regardless of w

here such acts w
ere com

m
itted. (H

um
an R

ights F
irst et al., 2012: 3)

W
hat com

es to the fore in the quote from
 the H

um
an R

ights F
irst brief is a narrative that 

the briefs by hum
an rights organizations w

idely share. T
he m

entioned violations of inter-
national law

 are entirely pointing to a boundary-transcending aspect of international law
, 

not to the norm
ative aspirations of international relations as relations am

ong state gov-
ernm

ents. T
he represented m

eaning of international law
 is not territorial dem

arcation, 
but globality. In a sim

ilar vein, the A
m

erican B
ar A

ssociation hails the A
T

S
 as having 

‘provided victim
s w

ith access to justice that is often unavailable in their ow
n lands, m

ak-
ing it a valuable enforcem

ent m
echanism

 in upholding the law
 of nations’ (A

m
erican B

ar 
A

ssociation, 2012: 5). W
here justice is at stake, territorial borders do not count; nation-

state territoriality is subordinated to an aspiration for global space. T
his m

om
ent is 

brought out strongly in the E
arth R

ights International brief, w
hich holds that such a 

global reading of international law
 builds upon a w

ide historical precedent:

F
rom

 before the F
ounding, the com

m
on law

 has recognized that torts are transitory. T
he 

tortfeasor can be sued w
herever found. T

hus, courts then and today adjudicate transitory tort 
actions involving foreign defendants, foreign conduct, and foreign plaintiffs. T

he forum
 has 

alw
ays been thought to have a sufficient nexus to adjudicate precisely because the defendant 

has brought the dispute to our shores. (E
arth R

ights International, 2012: 2)

T
he aspect of ‘nexus’ that is often held problem

atic in the state and corporate actors’ 
positions discussed earlier is here constructed as a criterion easily m

et. R
elatedly, 

‘nations’ are constructed as not a hindrance to the relationality of events taking place in 
different locales:

[I]nternational hum
an rights law

 reflects a universal consensus that all nations ow
e an obligation 

to all other nations to adhere to certain m
inim

um
 standards in their treatm

ent of their ow
n

citizens…
. In short, international law

 encourages, if not requires, external scrutiny of hum
an 

rights violations. (E
arth R

ights International, 2012: 4)

Taken together, international law
 is read as a m

anifestation of a global space w
ithin 

w
hich hum

anity is the core rationale. H
ence, it m

akes no sense that hum
ans, though here 

understood as ‘citizens’ of ‘nations’, face in their search for justice the norm
ative bound-

aries of territoriality. In this eventually cosm
opolitan variant, territoriality is represented 

as being a dinosaur concept of international law
.

234 
European Journal of International Relations 22(1) 

C
o

nclusio
n

Territoriality is a pow
erful regim

e of know
ledge, and obviously even a num

ber of non-
state actors are interested in its perpetuation. T

ransnational hum
an rights litigation prac-

tice and the related claim
 that abusive corporate conduct by a T

N
C

 can be brought to 
court in the U

S
 challenge this regim

e. A
s a regim

e of geographical know
ledge, territori-

ality is highly contested. T
he article attem

pted to establish a spatial gaze on transna-
tional relations at w

ork. In the U
S

 S
uprem

e C
ourt, hum

an rights violations by private 
corporations w

ere rendered ‘irrelevant’ in a jurisdictional sense. T
his w

as only possible 
against the background of a certain configuration of space. S

hell w
on the case since the 

corporation’s law
yers succeeded in sustaining a highly ‘territorialized’ geographical 

know
ledge. S

tate territoriality served as a technique to rule out the application of trans-
national law

. W
hat is im

portant is that this technique has particularly been used by a 
num

ber of non-state actors.
T

he assum
ption of this article has been that spatial know

ledges operate in the back-
ground and provide the norm

ative basis upon w
hich discursive interventions like the 

legal argum
ents put forw

ard in the num
erous am

icus curiae briefs to the K
iobel case are 

built. In this respect, the briefs have been analysed as docum
ents of spatial resistance and 

counter-resistance. T
hey represent a broad spectrum

 of geographical know
ledges, though 

different groups of actors are not strictly separated along the lines of the scalar tech-
niques used. W

idely congruent w
ith the expectations, hum

an rights organizations tend to 
em

bed the state w
ithin a global norm

ative context and call upon hum
anity as the relevant 

scale of state practice. M
ore predictable perhaps are the positions of state actors, though 

som
e deviations becom

e visible. Territorial differentiation does not appear in a pure 
form

. S
tate actors point to their position w

ithin an international com
m

unity of states in 
w

hich the concept of concern m
ay transcend territoriality, even though this is repre-

sented as exceptional. M
ost interestingly, corporate legal practice is highly am

bivalent in 
spatial term

s. O
n the one hand, corporate actors perform

 a highly ‘territorialized’ geo-
graphical know

ledge. P
ut frankly, T

N
C

s seem
 to hide their business interests behind 

territorial state borders. H
ere, geographical know

ledge practice arguably com
es w

ith an 
am

ount of hypocrisy. O
n the other hand, corporate briefs im

plicate a state of global nor-
m

ativity w
ithin w

hich hum
an rights are effectively prom

oted beyond nation-state bor-
ders through self-regulated corporate conduct (corporate social responsibility) and 
public–private partnerships (see C

utler, 2013; R
uggie, 2014). A

t the sam
e tim

e, m
odern-

ist scripts of binding public regulation through nation-states are rejected, at least for 
certain econom

ic societal segm
ents. F

or the latter m
ode of regulation, state borders do 

not play an im
portant role. T

he geographical know
ledge at w

ork in self-regulation argu-
m

ents is m
uch less ‘territorialized’. T

he corporate production of space consists in a 
private use of territoriality to resist state regulation. P

aradoxically, this ‘private’ use of 
territoriality transcends the ‘public’ nation-state. A

s a legal technique of private actors, 
territoriality strikes as ‘transnational territoriality’.

F
rom

 a norm
ative perspective, transnational hum

an rights litigation is no doubt an 
am

bivalent phenom
enon. W

hile it can w
ell be argued that transnational scripts like the 

A
T

S
 provide a w

elcom
e tool for justice in places w

here the rule of law
 is hardly avail-

able, the extraterritorial application of W
estern law

 to places in the G
lobal S

outh com
es 
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w
ith a hint of neo-colonial paternalism

. O
n the one hand, by holding that R

oyal D
utch 

S
hell cannot be held responsible in a U

S
 court, the K

iobel judgem
ent contributes to the 

creation of a ‘regulation-free zone’ of corporate conduct (in N
igeria). O

n the other 
hand, this latter appraisal is already problem

atic since it im
plies that the absence of a 

W
estern rule of law

 autom
atically leads to ‘non-regulation’. H

ow
ever, w

hat is at stake 
in K

iobel is not only the territorial or extraterritorial reach of jurisdiction, but also the 
strategic am

algam
ation of territoriality and private interest. In this respect, state terri-

toriality —
 as represented in the analysed am

icus briefs —
 is turned into a technique 

of dem
arcating the validity of norm

s regulating corporate conduct. W
ith respect to 

hum
an rights, the ‘w

orldness’ (L
efebvre, 2009c: 278) of T

N
C

s is lim
ited. R

ather, cor-
porate actors —

 though operating ‘transnationally’ —
 are deeply involved in the pres-

ervation and eventual elevation of a ‘state-like’ geographical know
ledge. Inasm

uch as 
K

iobel is a conservative m
anifestation of international space and the territorial integ-

rity of state jurisdiction, the im
plicated geographical know

ledge of territoriality is 
‘transnational’. T

he K
iobel episode can thus be understood as a public–private partner-

ship 
in 

its 
ow

n 
(hum

an) 
right 

—
 

giving 
rise 

to 
a 

form
 

of 
‘transnational 

hyper-territoriality’.
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