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Act for Implementation of the Convention on the Civil Aspects of International 
Child Abduction (Japan) 

（http://www.japaneselawtranslation.go.jp/law/detail/?printID=&ft=2&re=01&dn=1&yo=子の奪取

&x=0&y=0&ia=03&ph=&ky=&page=1&vm=02） 

Article 26  A person whose rights of custody with respect to a child are breached due to removal 
to or retention in Japan may file a petition against the person who takes care of the child with a 
family court to seek an order to return the child to the state of habitual residence pursuant to the 
provisions of this Act. 

Article 27  The court, when it finds that the petition for the return of child falls under all of the 
grounds listed in the following items, shall order the return of child: 
(i) The child has not attained the age of 16;
(ii) The child is located in Japan;
(iii) Pursuant to the laws or regulations of the state of habitual residence, said removal or retention

breaches the rights of custody with respect to the child attributed to the petitioner;
(iv) At the time of said removal or the commencement of said retention, the state of habitual

residence was a Contracting State.

Article 28  (1) Notwithstanding the provisions of the preceding Article, the court shall not order 
the return of child when it finds that any of the grounds listed in the following items exists; 
provided, however, that even in cases where there exist grounds prescribed in items (i) to (iii) or 
item (v), the court may order the return of child if it finds that it serves the interests of the child 
to have him/her returned to his/her state of habitual residence after taking into account all the 
circumstances: 
(i) The petition for the return of child was filed after the expiration of the period of one year since

the time of the removal or the commencement of the retention of the child, and the child is
now settled in his/her new environment;

(ii) The petitioner was not actually exercising the rights of custody at the time of the removal or
the commencement of the retention of the child (except in the case where it could be deemed
that the rights of custody would have actually been exercised by the petitioner but for said
removal or retention);

(iii) The petitioner had given prior consent or subsequently approved the removal or retention of
the child;

(iv) There exists a grave risk that his/her return to the state of habitual residence would expose
the child to physical or psychological harm or otherwise place the child in an intolerable
situation;

(v) The child objects to being returned, in a case where it is appropriate to take account of the
child's views in light of his/her age and degree of development;
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(vi) It would not be permitted by the fundamental principles of Japan relating to the protection
of human rights and fundamental freedoms to return the child to the state of habitual residence.

(2) The court, when judging whether or not the grounds listed in item (iv) of the preceding paragraph
exist, shall consider all circumstances such as those listed below:
(i) Whether or not there is a risk that the child would be subject to the words and deeds, such as

physical violence, which would cause physical or psychological harm (referred to as "violence,
etc." in the following item) by the petitioner, in the state of habitual residence;

(ii) Whether or not there is a risk that the respondent would be subject to violence, etc. by the
petitioner in such a manner as to cause psychological harm to the child, if the respondent and
the child entered into the state of habitual residence;

(iii) Whether or not there are circumstances that make it difficult for the petitioner or the
respondent to provide care for the child in the state of habitual residence. 

(3) The court shall not dismiss the petition for the return of child only on the grounds that a judicial
decision relating to the custody of the child has been issued in Japan or that there is a possibility
that a judicial decision relating to the custody of the child issued in a foreign state becomes
effective in Japan; provided, however, that the court is not precluded from taking into account
the reasons for the aforementioned judicial decision relating to custody of the child in its judicial
decision on the petition for the return of child.

Article 117  (1) After a final order to order the return of child has become final and binding, when 
the court which made the final order to order the return of child (or where an immediate appeal 
was filed against such order and the court in charge of an appeal made a final order to dismiss 
such immediate appeal with prejudice (excluding the order under the provision of Article 107 
(2); the same shall apply in this paragraph), said court in charge of the appeal) finds that it is no 
longer appropriate to maintain said order due to change in circumstances, said court, upon 
petition of a party, may modify said order (or where the court in charge of an appeal made a final 
order to dismiss such immediate appeal with prejudice, said final order); provided, however, that 
this shall not apply after the child has been returned to the state of habitual residence. 

Habeas Corpus Act 
(EHS Law Bulletin v.2, AR1) 

Article 2  (1) Anyone whose liberty of person is under restraint without due process of law may 
apply for relief pursuant to the provisions of this Law. 
(2) Anyone may make the application mentioned in the preceding paragraph on behalf of the person
restrained. 
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The Caucasian Chalk Circle 

Bertolt Brecht 

Synopsis: 

The story begins in the midst of a revolution, the Governor is executed, and his wife must 

flee. In the chaos, their infant son Michael is left behind. When no one else will take 

responsibility for the child, a servant named Grusha takes him up and goes on the run. The 

next three years unfold in a series of episodes showing how Grusha and Michael survive. As 

always, Brecht explores contradictions in his work, prying open the two sides to every 

transaction and probing the reasons people act against their own self-interest, while others 

blindly pursue it. Grusha nearly leaves the baby with a peasant couple, but cannot, against 

her better judgement. As Brecht wrote in his notes, “The more Grusha does to save the 

child’s life, the more she endangers her own,” (Brecht, Collected Plays: Seven 304). She takes 

refuge with her brother for a time, but is not welcomed by her sister-in-law, and though she 

had promised to wait for her true love Simon Chachava, she must marry someone else so 

she and Michael can survive. The story shifts gears and we learn how Azdak, a clever but 

corrupt judge, has used his wits to keep his position during the years of revolution and war, 

and finally after the restoration of the old regime. Ultimately it is he who will hear the suit of 

the Governor’s wife, who has returned from exile and wants her son back. If she can prove 

Michael is hers, he is the key to power and will be heir to the dead Governor’s estate. With a 

habit of drinking on the job, a propensity for taking bribes, and a reputation for ruling in 

favor of the underdog, Azdak must decide which mother has a better claim to the child’s 

custody, or rather he must determine, “the child’s claim to the better mother.” He devises 

the chalk circle test, a circle is drawn on the floor around Michael, and the two contestant 

mothers must each take a hand and try to pull the boy out. When Grusha lets go, it is clear 

that she is the better mother. Though the villager’s performance of The Chalk Circle is a 

parable for the kolchos’ disputed valley, the broader play, The Caucasian Chalk Circle offers a 

way of thinking about ownership and property, and the individual’s greater responsibility to 

the collective good, what Brecht called, a “potentially model attitude,” in the context of 

rebuilding a European continent which had been devastated by war 
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The decision of Japanese Supreme Court, March 18, 2003 
(http://www.courts.go.jp/app/hanrei_en/detail?id=631) 

The appeal of this case shall be dismissed. 
Given the facts found in the second instance judgment…, the defendant of Dutch nationality had been 
married to a Japanese woman but living separately from her. At about 3:15 a.m. on September 25, 2000, 
he took the daughter (aged two years and four months at that time) of the marriage between him and his 
wife, who had been in the custody of his wife, from the hospital where she was staying accompanied by 
his wife…. in …Yamanashi, by pulling her by the legs, hanging her upside down and wedging her between 
his arm and waist. He then put her in a car that he had made ready in advance, started the car and drove 
away. 

Given the facts outlined above, the defendant forcibly took his daughter, who had been living peacefully 
in the custody of his separated wife, one of the persons jointly having parental power over his daughter, 
from the hospital where she was staying, for the purpose of taking her away to a foreign country, thereby 

taking her away from the environment where she had been protected and in effect putting her under his 
control. Such an act of the defendant shall evidently constitute an offense of kidnapping for the purpose 
of transporting the kidnapped person to a foreign country. Furthermore, in light of his malicious manner 
in which the act was conducted, it shall not be regarded as an exceptional act that can be justified even 
though consideration is given to the facts that the defendant was one of the persons jointly having parental 
power over his daughter and he intended to take her back to his home country. Therefore, the second 
instance judgment acknowledging the establishment of an offense of kidnapping for the purpose of 
transporting the kidnapped person to a foreign country shall be justifiable. 

Penal Code 
(http://www.japaneselawtranslation.go.jp/law/detail/?printID=&ft=2&re=2&dn=1&yo=penal+code&x=0&y=0&ia=03&ph=&ky=&page=
1&vm=02) 

Article 226 A person who kidnaps another by force or enticement for the purpose of transporting another 

from one country to another country shall be punished by imprisonment for a definite term of not less 

than 2 years.
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The Decision of Japanese Supreme Court, December 21, 2017 
（https://www.incadat.com/en/case/1387）

Dismissal of Appeal 
The costs of the appeal shall be borne by the appellant. 

1 According to the records the sequence of events in this case was as follows. 
(1) The Appellant, the Respondent and their 4 children (“the Children”) were living together in

the United States of America (“the U.S.”) when in July 2014 the Respondent, after promising the 
Appellant to return to the U.S. in August of the same year, went to Japan where she lives with her 
two parents in their home, with the children. At the time of arrival in Japan as mentioned above, 
the Children were the elder twins, the first and second sons aged 11 years and 7 months, and the 
younger twins, the first daughter and the third son aged 6 years and 5 months. 
(2) The Respondent, being told by the Appellant to stay for a while in Japan after September 2014,
enrolled all the Children in the same international school with the Appellant’s agreement. However,
later there was a disagreement between the Appellant and the Respondent about the return of the
Children to the U.S. In August 2015 the Appellant made a petition for the return of the Children
(“the Petition”) under the terms of Article 26 of the Act for Implementation of the Convention on
the Civil Aspects of International Child Abduction (“Implementation Act”).
(3) During the process of dealing with this Petition the Family Court Investigating Officer was told
by the first and second sons that they strongly objected to being returned to the U.S. and the daughter
and the third son also expressed negative views about being returned to the U.S. Further, the
Children said they did not want to be separated from each other. In addition, the Appellant has
recently lacked a financial basis that would be suitable for parenting and care of the Children and
has no perspective of receiving ongoing support from relatives for such parenting and care.
(4) In January 2017 the Osaka High Court acknowledged that in regard to the first and second sons
there was a ground for refusal under Article 28, paragraph (1), item (v) of the Implementation Act,
but concluded nevertheless that it would serve the interests of the child to return to the U.S., and
that it was appropriate to apply the terms of the proviso to Paragraph (1); and that in regard to the
daughter and the third son, as they had not reached a degree of maturity where their opinion should
be considered, no ground for refusal could be found under item (v) of the same paragraph; and,
since there was no grave risk of placing the Children in an intolerable situation by a return order,
no ground for refusal could be found under item (iv) of the same paragraph. Accordingly an order
was issued to return all the children to the U.S. (“Original Order”). The Original Order became final
and binding in the same month.
(5) In February 2016 the Appellant’s house in the U.S. where he had lived with the Respondent and
the Children was put to auction, and in August of that year the Appellant vacated the house and
began living in a room at an acquaintance’s home.
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(6) Based on the Original Order the Appellant petitioned for execution by substitute of the return
order. On September 13, 2016 a Court Execution Officer attempted to persuade the Respondent and
the Children and tried to set up a meeting between the Appellant and the Children, but the Children
refused to be returned to the U.S. and would not meet with the Appellant. On the 15th of that month,
the Court Execution Officer brought about a meeting between the two elder sons and the Appellant.
There was, however, no change in the stance of the two sons. Thus, the Court Execution Officer
came to recognize as to the above-mentioned execution by substitute that, in particular, there existed
a risk of causing physical or psychological harm to the two elder sons by continuing carrying out
the execution, so the purpose of the execution could no longer be achieved. The Court Execution
Officer eventually closed the case for failure to achieve the purpose of the Release (Article 89, item
(ii) of Rules of Procedures for Case relating to Return of Child under the Act for Implementation
of the Convention on the Civil Aspects of International Child Abduction).
2 This is a case where the Respondent claimed that it became inappropriate to proceed with the
Original Order due to change in circumstances which took place after the order became final and
binding and that, based on Article 117, paragraph (1) of the Implementation Act, the Original Order
should be altered and the Petition be dismissed.
3 According to the circumstances recorded above, the Appellant lacks the financial basis to provide
appropriate care for the children and has no expectation of receiving ongoing support from family
members in parenting and care, and since the Original Order became final and binding the Appellant
vacated his dwelling and subsequently could not ensure a stable accommodation for the children.
As a result, the circumstances under which the Appellant could provide parenting and care if the
children were to be returned to the U.S. have deteriorated to a degree that cannot be ignored, and
so it must be said that there has been a change in circumstances. Accordingly, in relation to the first
and second sons who have consistently refused to return to the U.S., it can no longer be found that
it is in the interests of the children to be returned to the U.S. despite the existence of a ground for
refusal under Article 28, paragraph (1), item (v) of the Implementation Act, and so it is not possible
to order their return under the proviso of the said Article 28, paragraph (1). In addition, in regards
the daughter and the third son, if consideration is given to all the circumstances appearing in this
case, including the separation of the Children, who have a close connection as siblings, between
Japan and the U.S., which will occur if only two are returned to the U.S., it must be said there is a
grave risk of placing the Children in an intolerable situation by returning them to the U.S., so it is
appropriate to find a ground for refusal under the same Article 28, paragraph (1), item (iv).
Accordingly, finding that it is no longer appropriate to maintain the Original Order due to change
in circumstances since it became final and binding, it is reasonable to alter the Original Order under
the terms of Article 117, paragraph (1) of the Implementation Act, and dismiss the Petition. The
decision of the court in the prior instance to the same effect can be upheld in its result. The
arguments of the Appellant’s Counsels cannot be adopted.
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The Judgement of Japanese Supreme Court, March 15, 2018 
(https://www.incadat.com/en/case/1388) 

The judgment in the prior instance is quashed 
This case is remanded to the Nagoya High Court. 

This is a case where the appellant, who lives in the United States of America, claims  that his second son 
born between himself and his wife, who is the appellee and lives in Japan, is having his physical freedom 
restrained without legitimate procedure and seeks to have the said restrained child released based on the 
Habeas Corpus Act.  	
1…. 
2.The outline of the facts determined by the court of prior instance is as follows.
(1) Both the appellant and the appellee have Japanese nationality. They got married in Japan in 1994. After
having their oldest son (born 1996) and their oldest daughter (born 1998), they moved to the United States
sometime around 2002 as a family of four.  The child currently under restraint was born in the United States
(in) 2004, and by the submission of a notification of the intention to reserve Japanese nationality prescribed
in Article 104 (1) of the Family Register Act, he has dual American and Japanese nationality.
(2) The relationship between the appellant and the appellee deteriorated from around 2008. On January 12,
2016, the appellee entered Japan with the restrained child (then eleven years and three months) without
obtaining the consent of the appellant.  Since then to the present, the appellee has been living with the child
in city “a” and exercising custody over the child.
(3) In July 2016, based on Article 26 of the Act for the Implementation of the Convention  on the Civil
Aspects of International Child Abduction (hereinafter referred to as “the Implementation Act”), the
appellant filed a petition with the Tokyo Family Court to order the appellee to return the restrained child to
the United States. In September of the same year, the said court issued a final order ordering the appellee to
return the restrained child to the United States (hereinafter referred to as “Return Order”), and later the said
Return Order became final and binding.
(4) Based on the said Return Order the appellant filed a petition with the Tokyo Family Court for execution
by substitute of the return of the child (Article 137 of the Implementation Act) and obtained an order to
implement the return of the child (Article 134 (1) and 138 of the Implementation Act).  On May 8, 2017, a
court execution officer took the necessary steps to release the child from the care of the appellee at the
appellee’s dwelling (hereinafter referred to as “the Release”) as prescribed in Article 140 (1) of the
Implementation Act. At the time of the Release, since the appellee refused to open the door of the house
despite persuasions repeatedly attempted by the court execution officer, the court execution officer opened
a window on the second floor and entered through it. Even after that, the appellee wrapped herself closely
with the restrained child in a single duvet bedcover and strenuously resisted the Release. In addition, when
the court execution officer urged the child to return to the United States, he said that he wished to remain
in Japan as he was, that he did not want to return to the United States and he refused to be released. The
court execution officer ended the said Release on the basis that it was impossible to release the child from
the mother’s care…. 
(5) The appellant brought an action in a California Superior Court seeking a divorce from the appellee and
also sought an order of custody relating to the restrained child, and by August 15, 2017 the said court made
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an order granting the appellant sole custody of the child. 
(6) On September 27, 2017 and October 6, 2017, the restrained child had a meeting with his attorney, and
the child stated that he was very dissatisfied that it was considered that he expressed the wish to stay in
Japan because of pressure from the appellee. He strongly wanted to allege that he wished to live in Japan
by his own decision. Also, as a reason for the above-mentioned wish, he said that he had got accustomed to
life in Japan at last and it would be hard to return to live in the United States. He had been subject to abusive
language and violence by the drunk appellant although it did not amount to injuries. He felt relief since he
came to Japan and was away from the appellant…. 
(7) The appellee works as a pharmacist at present and looks after the restrained child including preparing
food.  The restrained child attended an elementary school in city “a” after coming to Japan and in April
2017, he entered junior high school in the same city. He works hard at study and school clubs, has a good
relationship with friends and teachers, fits well with the appellee at home, and interacts with his elder brother
and sister and other relatives. In addition, he has no problem of communicating in Japanese at present and
can make a reasonable conversation at a level appropriate for his age.

3. Based on the facts related to the case described above, the court of prior instance concluded that
the Petition should be dismissed, ruling as follows:

(1) … (T)he restrained child’s expression of a will to stay in Japan is a distortion of his true wish, and it
must be said that the said expression of will is based on his free will. Therefore, the appellee’s custody over 
the restrained child cannot be seen as coming under the restraint referred to in the Habeas Corpus Act or its 
rules. Moreover, the appellant’s petition in this case is contrary to the restrained child’s freely expressed 
will.   
(2) Taking into consideration the situation of the appellee’s custody over the restrained child, his age and
his intention, …, the illegality of the restraint is not conspicuous and the above- mentioned Return Order
becoming final and binding has no influence on the outcome of this case.

4. However, the conclusion of the court of prior instance described above is not acceptable, for the
following reasons.
(1) Whether or not the custody of the appellee over the restrained child corresponds to the restraint referred
to in the Habeas Corpus Act and its rules. In the case of the custody of a child who has mental capacity, if
there are special circumstances in which the child cannot be seen as staying with the custodian based on the
child’s free will, the said custodian’s custody over the child should be seen to correspond to the restraint
referred to in the Habeas Corpus Act and its rules…As seen in this case, if one of the two parents having
custody of a child crossed a national border and removed the child.to Japan and the child was asked to
decide whether he or she wished to stay living with the taking parent, the decision would relate to which
country the child would live in as his or her base in the future. Moreover, for a child with dual nationality,
it might involve a question as to which nationality to choose in the future. In the light of these points, it
should be seen as a significant and difficult decision to make for the child. Moreover, in the case of a
removal like the one described above, it can be expected that in general there will be a serious emotional
confrontation between the mother and the father, and it will be very difficult for the child to have contact
with a parent living in a different country. Also, the child will inevitably live with a different language and
in a different cultural environment from those he or she had before the removal. As a result, it should be
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assumed that the child would often be in a difficult position to obtain unbiased information which is 
necessary to make the above-mentioned decision. Taking these points into account, when deciding whether 
or not the child’s decisions are based on his or her free will, basically, it is necessary to carefully consider 
whether the child has adequately obtained varied and objective information which is necessary to make the 
above-mentioned decision in the light of its importance and difficulty, and whether the taking parent exerts 
an undue psychological influence on the child.  
In this case, the restrained child who is now thirteen years old can be seen as having mental capacity. 
However, from his birth to coming to Japan, he lived in the United States and he had no foundations for 
living in Japan. He came to Japan at a time when he was eleven years and three months old and certainly 
did not have the adequate mental competence to make the type of decisions mentioned above. Later, it seems 
that he did not have adequate chance to communicate with the appellant. Since he came to Japan, it can be 
recognized that he has had no option but to depend on the appellee to live. Further, despite the Return Order 
involved in this case becoming final and binding, the appellee in the situation described above showed an 
attitude of refusing to return him to the United States. At the time of the execution by substitute of the return 
of the child based on the Return Order, the appellee strenuously resisted the Release in front of the restrained 
child. Considering these circumstances, it has to be said that the child under restraint was put in a difficult 
situation to adequately obtain varied and objective information necessary for him to decide whether or not 
he remains with the appellee. Such varied and objective information includes the meaning of the Return 
Order and the execution by substitute of the return of the child based on it, and the information about his 
own life after returning to the United States according to the Return Order in this case. It also must be said 
that the appellee exercised an undue psychological influence over the restrained child at the time of his 
decision-making.  
Based on the above, it must be said that there are special circumstances in which the restrained child cannot 
be seen as staying with the appellee based on his free will. It should be concluded that the appellee’s care 
of the child corresponds to the restraint referred to in the Habeas Corpus Act and its rules…  
(2) Whether or not the restraint by the appellee is conspicuously illegal (Article 2, Paragraph (1) of the
Habeas Corpus Act, Article 4 of the Habeas Corpus Rules).
In cases of Habeas Corpus claims for seeking the Release of a child who was removed to Japan over national
borders, if the restraining party does not comply with the decision ordering the restraining party to return
the child to his or her State of habitual residence based on the Implementation Act, but rather continues the
restraint by exercising custody of the child, it must be said that there is conspicuous illegality in the restraint
of the child by the restraining party unless there are special circumstances under which it is recognized as
extremely inappropriate to release the child.
In this case, it is clear that the appellee resisted the execution by substitute of return of the child based on
the Return Order when it was carried out and is continuing to exercise custody over the restrained child and
not complying with the said Return Order. On the other hand, there are no circumstances that would suggest
that it is extremely inappropriate to release the child from the care of the appellee in order to return him to
the United States. Therefore, there is conspicuous illegality in the constraint of the restrained child by the
appellee…
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King Solomon 

A Wise Ruling 

16 Now two prostitutes came to the king and stood before him. 17 One of them said, “Pardon 

me, my lord. This woman and I live in the same house, and I had a baby while she was there 

with me. 18 The third day after my child was born, this woman also had a baby. We were 

alone; there was no one in the house but the two of us. 

19 “During the night this woman’s son died because she lay on him. 20 So she got up in the 

middle of the night and took my son from my side while I your servant was asleep. She put 

him by her breast and put her dead son by my breast. 21 The next morning, I got up to nurse 

my son—and he was dead! But when I looked at him closely in the morning light, I saw that it 

wasn’t the son I had borne.” 

22 The other woman said, “No! The living one is my son; the dead one is yours.” 

But the first one insisted, “No! The dead one is yours; the living one is mine.” And so they 

argued before the king. 

23 The king said, “This one says, ‘My son is alive and your son is dead,’ while that one says, 

‘No! Your son is dead and mine is alive.’” 

24 Then the king said, “Bring me a sword.” So they brought a sword for the king. 25 He then 

gave an order: “Cut the living child in two and give half to one and half to the other.” 

26 The woman whose son was alive was deeply moved out of love for her son and said to the 

king, “Please, my lord, give her the living baby! Don’t kill him!” 

But the other said, “Neither I nor you shall have him. Cut him in two!” 

27 Then the king gave his ruling: “Give the living baby to the first woman. Do not kill him; she 

is his mother.” 

28 When all Israel heard the verdict the king had given, they held the king in awe, because they 

saw that he had wisdom from God to administer justice. 
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